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OPINIONS 


OF 


HON. ROBERT H. JACKSON, OF NEW YORK 


APPOINTED JANUARY 18, 1940 


PUBLIC HOUSING PROJECT 


A housing project sponsored by Caddo Parish, La., is a public project 
within the contemplation of the Emergency Relief Appropriation 
Acts notwithstanding that the money spent upon such project by 
the Parish will be voluntarily paid to the Parish by the owner of 
the abutting property rather than raised through the imposition 
of assessments. 

Avucust 20, 1940.* 

The PResmenrt. 

My Dear Mr. Preswent: I have the honor to comply with 
your request of August 9 for my opinion upon two ques- 
tions which have been suggested as arising in connection 
with the Meadowbrook Park Living Terrace project of the 
Work Projects Administration at Shreveport, La., and ap- 
proved by you on June 8, 1940, under the following de- 
scription : 

“Construct water, sewer, street, and park facilities at 
Meadowbrook Park Living Terrace, to facilitate low cost 
housing development. Work includes placing mains, lat- 
erals, and service connections; constructing sidewalks, curbs, 
cutters, and drainage lines and structures; paving; creating 
and landscaping parks and playgrounds; grading, straight- 
ening, and sodding creek; and performing incidental and 
appurtenant work. Publicly-owned property.” 

Subsequent to the approval of this project, the following 
objection was raised : 

“The Congress of the United States has provided, wisely, 
I think, that relief funds are to be used only on ‘public 
projects’ and, however commendable this project may be, I 
cannot subscribe to the view that it is a public project within 
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2 Public Housing Project 


the contemplation of the authority vested in the Work 
Projects Administration. Furthermore, the Relief Act, in 
furtherance of the requirement that relief funds shall be 
expended only on public works, provides that the sponsor 
must be either a State or a political subdivision of a State. 
While in this case the nominal sponsor is the Police Jury of 
Caddo Parish, the real sponsor is Mr. * * * [the present 
owner of the land ].” 

The Administrator of the Federal Works Agency there- 
fore inquires: 

“1. Is the project as described a ‘public project’ within 
the meaning of the Relief Appropriation Acts of 1940 and 
1941 ? 

“2. Under the circumstances stated.-is the sponsorship of 
the project by the Police Jury of Caddo Parish nullified 
or destroyed by reason of the circumstance that the money 
which it proposes to spend on the project is contributed 
to it by the present owner of the land to be eventually repaid 
by the home owner who will actually occupy the lots?” 

The Emergency Relief Appropriation Acts for the fiscal 
vears 1940 and 1941 (Public Res. No. 24, approved June 30, 
1939, c. 252, 53 Stat. 927; Public Res. No. 88, approved June 
26, 1940, c. 432, 54 Stat. 611) authorized the prosecution of 
“pubhe projects, Federal and non-Federal,” expressly stated 
as including highways, roads, streets, parks and other recre- 
ational facilities, sewer systems, water supply, etc. 

It is my understanding from the Administrator’s letter, 
and from the accompanying opinion and oral statements 
made in connection therewith by the General Counsel of the 
Federal Works Agency, that the proposed Meadowbrook 
Park Living Terrace is a bona fide low-cost housing project 
approved by the Federal Housing Administration, which 
has found a shortage of low-cost housing in the area, and 
that the suggestion of the desirability of utilization of the 
particular site did not originate with the owner of the land— 
although it does not appear to me that as a matter of law 
it is material who first suggested the use of the site. The 
land upon which the work is to be done will be dedicated 
to and accepted by Caddo Parish which, acting through the 
constituted public authorities, will sponsor the project and 
will spend upon it that part of the cost required by the 
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Federal statutes. It is unimportant that this money will 
be voluntarily paid to the parish by the owner of the abutting 
property rather than raised by the parish through the impo- 
sition and collection of assessments on such property. 

It is therefore my opinion that the project is properly to 
be regarded as a “public project” and that it is immaterial 
that the money to be spent by Caddo Parish will be con- 
tributed by the present owner of the abutting land and 
reimbursed to him by the home owners who will actually 
occupy the lots. 

In reaching these conclusions, however, I have in mind 
the statement of the Administrator that “the Commissioner 
of the Work Projects Administration also stipulated in agree- 
ing to the project that only so much of the construction 
would be undertaken at a given time as would be necessary 
to provide facilities for houses for the construction of which 
the Federal Housing Administration had made commitments, 
thereby assuring that the utilities when constructed would 
be immediately used and not be idle.” 

T am inclined to think those who object may have visioned 
the laying out of streets, etc., throughout the whole of an 
unoccupied tract of land without regard to probable im- 
mediate public need—which might perhaps be assailed as 
an abuse of discretion. The statement of the Administrator 
supplies the desirable clarification regarding this. 

Respectfully, 
ROBERT H. JACKSON. 


HEARINGS UNDER CIVIL AERONAUTICS ACT OF 1938 


Section 7 of Reorganization Plan ITI (54 Stat. 1231) vests in the Civil 
Aeronautics Board the function of holding hearings under section 
602 (b) of the Civil Aeronautics Act of 1938 (52 Stat. 973) upon 
petition for reconsideration of the denial of applications for issu- 
ance or renewal of airman certificates. 


DECEMBER 31, 1940.* 
The SECRETARY OF COMMERCE. 
My Dear Mr. Secretary: In your letter of November 30, 
1940, you request my opinion whether the duty of holding 


*Released for publication, January 15, 1948. 


4 Hearings Under Civil Aeronautics Act 


a hearing upon a petition for reconsideration of the denial 
of an application for the issuance or renewal of an airman 
certificate under section 602 (b) of the Civil Aeronautics 
Act of 1938 is vested in the Civil Aeronautics Board or in 
the Administrator of Civil Aeronautics. This question has 
arisen under Reorganization Plan No. III transferring to 
the Administrator of Civil Aeronautics certain functions 
formerly vested in the Civil Aeronautics Authority, and the 
question is whether the function of holding such hearings 
was transferred to the Administrator, or left in the Authority 
(now Civil Aeronautics Board). 

‘Title V of the Civil Aeronautics Act of 1938 (c. 601, 52 
Stat. 973, 1005) deals with the subject of nationality and 
ownership of aircraft. It contains provisions for the regis- 
tration of aircraft and the recordation of aircraft owner- 
ship, and authorizes the Authority to prescribe regulations 
on those subjects. 

Title VI of the act, entitled “Civil Aeronautics Safety 
Regulation,” empowers the Authority to prescribe minimum 
safety standards and authorizes the issuance of various forms 
of certificates, known as airman certificates, aircraft certifi- 
cates (including type certificates, production certificates, and 
airworthiness certificates), air carrier operating certificates, 
air navigation facility ratings and air agency ratings. Sec- 
tion 609 authorizes the Authority, under certain conditions, 
to amend, suspend, and revoke any of the certificates referred 
to. Section 602 (b) of title VI, relating to airman certifi- 
cates, provides: 

“Any person may file with the Authority an application 
for an airman certificate. If the Authority finds, after 
investigation, that such person possesses proper qualifications 
for, and is physically able to perform the duties pertaining 
to, the position for which the airman certificate is sought. 
it shall issue such certificates, containing such terms, condi- 
tions, and limitations as to duration thereof, periodic or 
special examinations, tests of physical fitness, and other 
matters as the Authority may determine to be necessary to 
assure safety in alr commerce. Any person whose applica- 
tion for the issuance or renewal of an airman certificate is 
denied may file with the Authority a petition for reconsidera- 
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tion, and the Authority shall thereupon assign such applica- 
tion for hearing at a place convenient to the applicant’s place 
of residence or employment: Provided, That the Authority 
may, in its discretion, prohibit or restrict the issuance of 
airman certificates to aliens, or may make such issuance de- 
pendent on the terms of reciprocal agreements entered into 
with foreign governments.” 

Section 609 of title VI of the act provides: 

“The Authority may, from time to time, reinspect anv 
aircraft, aircraft engine, propeller, appliance, air navigation 
facility or air agency, may reexamine any airman, and, after 
investigation, and upon notice and hearing, may alter, amend, 
modify, or suspend, in whole or in part, any type certificate, 
production certificate, airworthiness certificate, airman cer- 
tificate, air-carrier operating certificate, air navigation facil- 
ity certificate, or air-agency certificate if the interest of the 
public so requires, or may revoke, in whole or in part, any 
such certificate for any cause which, at the time of revoca- 
tion, would justify the Authority in refusing to issue to the 
holder of such certificate a like certificate. * * *” 

Section 201 (b) of the Civil Aeronautics Act provides for 
the appointment in the Authority of an Administrator. 
Section 7 of Reorganization Plan No. ITI (54 Stat. 1231), 
which became effective June 30, 1940 (Public Res. No. 75, 
approved June 4, 1940, c. 231, 54 Stat. 230, 231), changes 
the title of the Administrator to Administrator of Civil 
Aeronautics and provides: 

“Functions of the Administrator transferred.—The func- 
tions vested in the Civil Aeronautics Authority by the Civil- 
ian Pilot Training Act of 1939; the functions of aircraft 
registration and of safety regulation described in titles V 
and VI of the Civil Aeronautics Act of 1938, except the 
functions of prescribing safety standards, rules, and regula- 
tions and of suspending and revoking certificates after hear- 
ing; the function provided for by section 1101 of the Civil 
Aeronautics Act of 1938; and the functions of appointing 
such officers and employees and of authorizing such expendi- 
tures and travel as may be necessary for the performance of 
all functions vested in the Administrator, are transferred 
from the Civil Aeronautics Authority to and shall be exer- 
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cised by the Administrator, who shall hereafter be known 
as the Administrator of Civil Aeronautics.” 

By section 7 (a) of Reorganization Plan IV (54 Stat. 
1234) effective June 30, 1940 (Public Res. No. 75, supra), 
the name of the Civil Aeronautics Authority was changed 
to Civil Aeronautics Board. 

It will be noted that the duty of holding denial hearings, 
provided for in section 602 (b) of the Civil Aeronautics Act, 
is not expressly referred to in section 7 of Reorganization 
Plan No. III, which vests in the Administrator the function 
of “safety regulation” and in the Board the function of 
“suspending and revoking certificates after hearing.” 

In the interpretation of statutes the cardinal rule is to 
give effect to the intention of the Congress. As stated by 
the Supreme Court in United States v. American Trucking 
Associations, 310 U. S. 534, 542: 

“* * * 2 ere is no invariable rule for the discovery 
of that intention. To take a few words from their context 
and with them thus isolated to attempt to determine their 
meaning, certainly would not contribute greatly to the dis- 
covery of the purpose of the draftsmen of a statute, par- 
ticularly in a law drawn to meet many needs of a major 
occupation. 

“There is, of course, no more persuasive evidence of the 
purpose of a statute than the words by which the legislature 
undertook to give expression to its wishes. Often these 
words are sufficient in and of themselves to determine the 
purpose of the legislation. In such cases we have followed 
their plain meaning. When that meaning has led to absurd 
or futile results, however, this Court has looked beyond the 
words to the purpose of the act. Frequently, however, even 
when the plain meaning did not produce absurd results but 
merely an unreasonable one ‘plainly at variance with the 
policy of the legislation as a whole’ this Court has followed 
that purpose, rather than the literal words. When aid to 
construction of the meaning of words, as used in the statute, 
is available, there certainly can be no ‘rule of law’ which 
forbids its use, however clear the words may appear on ‘super- 
ficial examination.’ * * *” 

Also, as stated by the Court in United States v. Dickerson, 


= 
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310 U. S. 554, 562, “the meaning to be ascribed to an act of 
Congress can only be derived from a considered weighing 
of every relevant aid to construction.” 

The purpose and policy of the provisions of Reorganiza- 
tion Plan No. ITI relating to the Civil Aeronautics Authority 
are clearly stated by the President in his message transmit- 
ting the Plan to the Congress: 

“* * * T have found that such reorganization is neces- 
sary to accomplish one or more of the purposes of section 
1 (a) of the act [Reorganization Act of 1939, approved 
April 3, 1939, c. 36, 53 Stat. 561]. 

“1. To reduce expenditures ; 

“2. To increase efficiency ; 

“3. To consolidate agencies according to major purposes; 

“4. To reduce the number of agencies by consolidating 
those having similar functions and by abolish’. + such as may 
not be necessary; and 

“5. To eliminate overlapping and duplication of effort. 

+ ° a * * ae 

“I propose to clarify the relations of the Administrator 
of the Civil Aeronautics Authority and the five-member 
Board of the Civil Aeronautics Authority. The Adminis- 
trator is made the chief administrative officer of the Au- 
thority with respect to all functions other than those relating 
to economic regulations and certain other activities primarily 
of a rule-making and adjudicative character which are en- 
trusted to the Board. This will eliminate the confusion of 
responsibilities existing under the Civil Aeronautics Act and 
provide a more clear-cut and effective plan of organization 
for the agency.” [Italics supplied. ] 

It is clear from reading the Reorganization Plan and the 
President’s message that, in vesting in the Administrator 
the function of “safety regulation” it was intended to entrust 
him with such safety regulation activities as are of an ad- 
ministrative character. To this end the Administrator is 
made the “chief administrative officer of the Authority.” 
It is also clear that under the Plan the Civil Aeronautics 
Board is charged with the duty of suspending and revoking 
certificates after hearing. This is unquestionably an adjudi- 
cative activity. In such a hearing relating to an airman cer- 
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tificate the issue to be determined is whether the airman 
possesses proper qualifications for and is physically able to 
perform the duties pertaining to the position for which the 
airman certificate is sought or was granted. It appears that 
precisely the same issues are presented where a hearing 1s 
granted upon a petition for reconsideration after the denial 
of an application for the issuance or renewal of an airman 
certificate. In the latter case, as in the former, the functions 
of conducting the hearing, studying the record and making 
the determination, are “adjudicative” rather than adminis- 
trative. Under the administrative practice the question 
whether to hold a denial hearing or a revocation hearing 
depends in many cases not upon any real difference between 
the two proceedings but upon the time interval between the 
date of violation and the date of expiration of the airman’s 
certificate. If at the time the airman has committed some 
violation of the Civil Air Regulations or the act for which 
a suspension or revocation of the certificate might be the 
appropriate penalty, and the certificate will expire within 
a short time, suspension or revocation proceedings are not 
initiated. In such case, when the airman thereafter applies 
for the renewal of a certificate the application is denied and 
he is advised of his right to a rehearing under section 602 (b). 
On the other hand, if the certificate had two or three months 
to run at the time of the violation, proceedings would im- 
mediately be initiated to revoke the certificate. It thus 
appears that the denial hearings are integrated with suspen- 
sion and revocation hearings and that control over the latter 
requires in part control over the former. In their essential 
characteristics denial hearings are akin to and in actual 
administration of the statute become in substance a part of 
the function entrusted to the Board of suspending and revok- 
ing certificates after hearing. In view as well of the adjudi- 
cative character of the hearings the intention not to vest 
them in the Administrator seems clear. 

It appears also from the documents submitted that a con- 
trary ruling would result in overlapping and duplication 
of effort, and would continue the confusion of responsibili- 
ties which the Reorganization Plan was designed to eliminate. 
Such result would be at variance with the policy of the Plan 
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as a whole. I find nothing in the provisions of the Plan or 
in its history requiring a construction having that result. 

It is my opinion, therefore, that the provisions of section 7 
of Reorganization Plan No. III vest in the Civil Aeronautics 
Board the function of holding a hearing under section 602 (b} 
of the Civil Aeronautics Act of 1938 upon a petition for 
reconsideration of the denial of an application for the issu- 
ance or renewal of an airman certificate. 

Respect fully, 
ROBERT H. JACKSON. 


MINERAL LEASING ACT 


The rule against resorting to evidence of legislative intent when 
language is plain “is rather an axiom of experience than a rule 
of law and does not preclude consideration of persuasive evidence 
if it exists.” 

Ecpressio tnius est exclusio alterius is another axiom of experience, 
properly to be considered when applicable but not necessarily 
controlling. 

The conclusion reached in 34 Op. A. G. 171 that the Mineral Leasing 
Act of February 25, 1920, has peculiar application to the public 
domain is approved. 

The statute does not authorize leases with respect to lands acquired 
by the War Department in the course of its rivers and harbors 
improvement program. | 


JANUARY 3, 1941. 
The SECRETARY OF THE INTERIOR. 

My Dear Mr. Secretary: Acting Secretary Burlew, in his 
letter of November 26, requested my opinion “whether the 
Mineral Leasing Act of February 25, 1920 (41 Stat. 487), 
as amended [U. S. C., title 30, sec. 181], authorizes the De- 
partment of the Interior to lease deposits of petroleum and 
natural gas on lands acquired or public lands reserved by 
the United States for a specific purpose, where such lands 
are under the jurisdiction of another agency of the Govern- 
ment.” 

This is, in effect, a request for a reconsideration of an 
opinion of Attorney General Stone of May 12, 1924 (34 Op. 
171). Iam glad to comply with the request, and have been 
hopeful that some way could be found to deal with the 
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situation described by your Solicitor, involving the drainage 
by neighboring owners of vast quantities of oil underlying 
certain areas acquired by the War Department in the course 
of its rivers and harbors improvement program. Your 
Solicitor states that the War Department is without au- 
thority to take effective action to protect the Government’s 
interest and that “it has been suggested that under the pro- 
visions of the Mineral Leasing Act the Department of the 
Interior is not only authorized to take protective action in 
these circumstances by leasing the deposits, but 1s in fact, 
as the guardian of the Government’s interest in these rich 
petroleum deposits, charged with the duty to do so.” 

Section 1 of the Minera] Leasing Act provides in perti- 
nent part as follows: 

“That deposits of coal, phosphate, sodium, oil, oil shale, or 
gas, and lands containing such deposits owned by the United 
States, including those in national forests, but excluding 
lands acquired under the act known as the Appalachian 
Forest Act, approved March 1, 1911 (Thirty-sixth Statutes, 
p. 961), and those in national parks, and in lands withdrawn 
or reserved for military or naval uses or purposes, except as 
hereinafter provided, shall be subject to disposition in the 
form and manner provided by thisact * * *.” 

Your Solicitor urges that this language is plain, that 
it applies to all lands owned by the United States without 
exception save as expressly stated therein, that it is neither 
necessary nor permissible to resort to evidence of intent, and 
that if there were occasion to resort to construction the 
maxim expressio unius est exclusio altertus would be 
applicable. 

This argument for a literal interpretation of the statute, 
ignoring known evidence that might show a contrary intent, 
does not take into account the principle stated by Mr. Justice © 
Holmes in Boston Sand Co. v. United States, 278 U. S. 
41,48 (and see United States v. American Trucking Asso- 
ciations, 310 U. S. 534, 542; United States v. Dickerson, 310 
U. S. 554, 561), that the rule against resorting to evidence 
of legislative intent when the language is plain “is rather an 
axiom of experience than a rule of law, and does not pre- 
clude consideration of persuasive evidence if it exists.” 
Lxpressio unius est exclusio alterius is another axiom of 
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experience, properly to be considered when applicable but 
not necessarily controlling. As pointed: out in United 
States v. Dickerson, supra, “the meaning to be ascribed to 
an act of Congress can only be derived from a considered 
weighing of every relevant aid to construction.” 

I do not regard the language of the section as so plain that 
standing alone it could have but one meaning. That “lands 
* * * owned by the United States” embraces all lands 
without exception is thrown in doubt in the first place by the 
phrase immediately following, “including those in national 
forests.” Any attempted literal interpretation of the sec- 
tion produces distinctions without apparent reason. For 
example, if the national parks and lands withdrawn or re- 
served for military or naval uses are excluded (see 34 Op. 
A. G. 172), it is not apparent that there is any rational basis 
for the distinction that would be involved if the national 
cemeteries, the parks and parkways in the national capital, 
the grounds of public buildings, lands purchased (as dis- 
tinguished from those “withdrawn or reserved”) for mili- 
tary or naval uses are included. This mention of lands 
“withdrawn or reserved,” with probable reference to lands 
of the public domain in connection with which the words are 
commonly used, suggests a possible limitation which 1s seem- 
ingly confirmed by the title, “An act to promote the mining 
of coal, phosphate, oil, oil shale, gas, and sodium on the pub- 
lic domain.” [Italics supplied. | 

This view concerning the limitation of the application of 
the statute was adopted by the Department of the Interior. 
I quote below from a decision of the First Assistant Sec- 
retary of the Interior on an appeal from a decision of the 
Commissioner of the General Land Office (appeal decided 
March 12, 1924; rehearing denied, May 21, 1924), 50 L. D. 
308, 315: 

“While there has been no distinction made between pub- 
lic lands withdrawn for reservoir purposes and private lands 
acquired by purchase or condemnation for the same purpose, 
as regards leases for grazing and agricultural purposes, the 
Department is of the opinion that a distinction must be made 
as to the issuance of prospecting permits and leases under 
the Leasing Act of February 25, 1920, supra. 


“In the case of private lands acquired by purchase or 
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condemnation, said lands are from the outset definitely 
segregated from the public domain. The cost of their ac- 
quisition must be paid from the reclamation fund, and the 
lands, when no longer needed for the project, cannot be 
opened’*to entry under the public land laws but must be 
sold at public auction, after appraisal, and the moneys 
received therefor must be paid into the reclamation fund 
and credited to the project for which it was purchased. 
See act of February 2, 1911 (36 Stat., 895). 

“As to such lands it 1s clear that the granting of a permit to 
prospect for oil or gas must be denied, as the permittee, if per- 
mit should be granted and oil or gas discovered, would be | 
entitled to a lease with rights of renewal which would in- 
definitely withhold the land from use in the project, in most 
cases. Were the oil development not inconsistent with the 
purposes to which the land is dedicated under the project, 
nevertheless the proceeds from said land would, by virtue 
of the provisions of the Leasing Act be applied in a man- 
ner inconsistent with the declared policy of Congress with 
respect to such lands, namely, that all the proceeds from 
lands so purchased should be covered into the reclamation 
fund, as expressed in the acts of June 17, 1902, supra, of 
March 3, 1905 (33 Stat. 1032), and of February 2, 1911, 
supra. 

“Section 37 of the Leasing Act provides in part: ‘That 
the deposits of coal, phosphate, sodium, oil, oil shale, and 
gas, herein referred to, in lands valuable for such miner- 
als, * * * shall be subject to disposition only in the 
form and manner provided in this act.’ 

“This provision 1s limited to ‘deposits * * * herein 
referred to,’ and the Department is of the opinion that 
lands acquired by purchase or condemnation pursuant to 
section 7 of the Reclamation Act, supra, and oil and gas 
deposits therein, are not within the purview of the Leasing 
Act * * *,” [Italics supplied. | 

Secretary of the Interior Fall, “explicitly reversing the 
attitude of his predecessors,” as it 1s stated in the Attorney | 
General’s opinion of May 12, 1924, held the statute appli- 
cable to so-called Executive Order Indian Reservations and 
executed a number of leases affecting such reservations. . 
The President referred the matter to the Attorney General 
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who declared the leases to have been executed without 
authority of law. I have examined this opinion and concur 
both in its reasoning and in the conclusion reached. 

It may be possible to distinguish Executive Order Indian 
Reservations from lands purchased for river and harbor im- 
provements and it may be that the Attorney General could 
have reached the conclusion upon some other and narrower 
ground, as has been suggested, but there was no require- 
ment that he should do so. It would have been rather 
unusual, in fact, to ignore what probably seemed to be the 
most obvious thing about the statute (suggested by the 
language of the section under consideration, unqualifiedly 
stated in the title, indicated by its legislative history and by 
prior decisions under this statute and earlier ones), namely, 
that it had peculiar application to the public domain, 
and that upon this consideration alone could its language 
(particularly its inclusions and exclusions) be explained as 
in accord with what one might expect as rational. 

During nearly 17 years the opinion of Attorney General 
Stone has been followed with the acquiescence of the 
Congress. Suits instituted to cancel the leases dealt with 
in the opinion were adjusted upon an equitable basis under 
authority conferred by the act of Congress of March 3, 1927, 
c. 299, 44 Stat. 1347, 1348. This statute also authorized the 
execution of oil and gas leases upon unallotted lands within 
Executive Order Indian Reservations and made provision 
for the deposit of the proceeds to the credit of the affected 
Indian tribes—a disposition not possible under the 1920 
statute, as pointed out by Attorney General Stone, and, 
therefore, raising objections which the Secretary of the 
Interior had attempted to meet by ordering the royalties 
deposited in the Treasury to await disposition by the Con- 
gress. As indicated in the Interior Department decision of 
March 12, 1924, supra, very much the same objection respect- 
ing disposition of proceeds may be applicable in connection 
with other lands, wholly owned by the United States but not 
forming a part of the public domain. 

It was the purpose of the act of March 3, 1927, to deal 
with the situation created by the leasing of the Executive 
Order Indian Reservations, by the opinion holding the leases 
invalid and by the resulting litigation (Sen. Rept. 1240, 69th 


14 Political Actwity by Government Employees 


Cong., 2d sess.). The fact that the Congress in that act 
gave to the Secretary of the Interior a part of the authority 
which the Attorney General had held to be lacking is per- 
SuaSive evidence that it intended to withhold the part not 
therein granted and to adopt the opinion of the Attorney 
General as stating the rule which should prevail except as 
modified by subsequent enactments; and this conclusion re- 
ceives added support from the fact that the Congress has 
since amended or supplemented the Leasing Act on several 
occasions! but without extending its scope beyond that 
which had been attributed to it. United States v. G. Falk 
& Brother, 204 U. S. 148, 150, 152; United States v. 
Jackson, 280 U. S. 183, 193, 196; United States v. Farrar, 
981 U. S. 624, 634; Burnet v. Thompson Oil & Gas Co., 
283 U.S. 301, 307. 

For the reasons hereinbefore indicated it is my opinion 
that the Mineral Leasing Act of February 25, 1920, does 
not authorize leases with respect to lands acquired by the 
War Department in the course of its rivers and harbors 
improvement program. This conclusion, of course, is not 
as broad as the question submitted, but it seems preferable 
that I should confine my answer to the specific case in which 
the question has arisen. 

Respectfully, 
ROBERT H. JACKSON. 


POLITICAL ACTIVITY BY GOVERNMENT EMPLOYEES 


Federal employees who violate the provisions of section 9 of the 
Hatch Act are required to be removed from office and there is no 
discretionary authority to invoke with respect to Civil Service em- 
ployees the lesser penalties prescribed by the civil service rules. 

State and local employees who violate the provisions of section 12 
of the Hatch Act are not required to be removed from office if the 
Civil Service Commission determines that the violation does not 
justify removal. 

The Hatch Act permits public expression of opinion on political sub- 
jects and candidates provided it does not amount to taking an 
active part in political management or in political campaigns. 


2 Acts of April 30, 1926, c. 197, 44 Stat. 378; February 7, 1927, c. 66, 44 
Stat. 1057; February 25, 1928, c. 104, 45 Stat. 148; May 21, 1930, c. 307, 
46 Stat. 373; July 3, 1930, c. 854, 46 Stat. 1007; March 4, 1931, c. 506, 
46 Stat. 1523; August 21, 1935, c. 599, 49 Stat. 674, 678. 
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JANUARY 8, 1941. 
The PresipEnr. 

My Dear Mr. Present: I have the honor to refer to 
your memorandum of September 21, 1940, transmitting the 
request of the Civil Service Commission for my opinion on 
the following questions which have arisen under the act of 
August 2, 19389, c. 410, 53 Stat. 1147, as amended by the act 
of July 19, 1940, c. 640, 54 Stat. 767, generally known as the 
Hatch Act. 

“1. Under existing law may the Civil Service Commis- 
sion under authority of the civil service rules invoke penal- 
ties of less than removal from office for activities which are 
violations of both the civil service rules and the law of 
August 2, 1939, as amended ? 

“2. When an activity of an officer or employee of a State 
or local agency subject to the terms of section 12 (a) of the 
act of August 2, 1939, as amended, is found to constitute 
a violation of the law within the definition of section 15 of 
such act, has the Civil Service Commission authority to 
determine whether or not such violation warrants removal 
of the officer or employee by whom it was committed from 
his office or employment ? 

“3. Under the definition of taking ‘any active part in po- 
litical management or in political campaigns’ as supplied 
by section 15 of the act of August 2, 1939, as amended, are 
all employees subject to the act, including Federal classified 
employees, Federal nonclassified employees, and certain 
State and local employees, restricted to a private expres- 
sion of opinion on political subjects and candidates ?” 

The pertinent provisions of the act of August 2, 1939, as 
amended, are as follows: 

“Sec. 9. (a) It shall be unlawful for any person employed 
in the executive branch of the Federal Government, or any 
agency or department thereof, to use his official authority or 
influence for the purpose of interfering with an election or 
affecting the result thereof. No officer or employee in the 
executive branch of the Federal Government, or any agency 
or department thereof, shall take any active part in political 
management or in political campaigns. All such persons 
shall retain the right to vote as they may choose and to 
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express their opinions on all political subjects and candi- 
dates. * * #* 

“(b) Any person violating the provisions of this section 
shall be immediately removed from the position or office 
held by him, and thereafter no part of the funds appropri- 
ated by any act of Congress for such position or office shall 
be used to pay the compensation of such person. 

“Sec. 10. The provisions of this act shall be in addition 
to and not in substitution for any other provision of law. 

“Sec. 15. The provisions of this act which prohibit per- 
sons to whom such provisions apply from taking any active 
part in political management or in political campaigns shall 
be deemed to prohibit the same activities on the part of such 
persons as the United States Civil Service Commission has 
heretofore determined are at the time this section takes effect 
prohibited on the part of employees in the classified civil 
service of the United States by the provisions of the civil 
service rules prohibiting such employees from taking any 
active part in political management or in political cam- 
paigns.” 

Sections 14 and 18 of the act make certain changes in sec- 
tion 9, above, but they are not material to the questions 
now being considered. 

Pertinent provisions of the civil service rules, which were 
in force at the time section 15 of the Hatch Act took effect, 
are as follows: 

Rute. “* * * Persons who by the provisions of these 
rules are in the competitive classified service, while retain- 
ing the right to vote as they please and to express privately 
their opinions on all political subjects, shall take no active 
part in political management or in political campaigns.” 

Rute XV. “Legal appointment necessary to compensa- — 
tzon.—F or the proper supervision and enforcement of its 
functions, the Commission shall, if it finds that any person 
has been appointed to or is holding any position, whether 
by original appointment, promotion, assignment, transfer, 
or reinstatement, in violation of the Civil Service Act or of 
the rules promulgated in accordance therewith, or in viola- 
tion of any executive order or any regulations of the Com- 
mission, or that any employee subject to such act, rules, 
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orders, or regulations is taking active part in political man- 
agement or political campaigns, after notice to the person 
affected and opportunity for explanation, certify the facts 
to the proper appointing officer with specific recommenda- 
tion for discipline or dismissal; and such appointing officer 
shall carry out the recommendation. In the event of any 
continued violation for ten days after such recommendation, 
the Commission shall certify the facts to the proper dis- 
bursing and auditing officers, and such officers shall not pay 
or allow the salary or wages of such person thereafter 
accruing.” 


I 


Rule I of the civil service rules prohibits persons in the 
competitive classified service from taking active part in po- 
litical management or in political campaigns, and Rule XV 
(as amended June 24, 1938, 3 F. R. 1519, 1525) authorizes 
the imposition of penalties of either discipline or dismissal 
for violations of the rules. 

Except in the instance hereinafter discussed in answer to 
question 3, the Hatch Act, through sections 9 (a) and 15, 
prohibits on the part of all employees of the executive 
branch of the Federal Government the same activities which 
at the time section 15 took effect were prohibited by the civil 
service rules prohibiting civil service employees from taking 
any active part in political management or in political cam- 
paigns. Section 9 (b) of the act provides that any person 
violating the provisions of section 9 (a) shall be immedi- 
ately removed from the position or office held by him. Re- 
moval.from position or office for violation of the provisions 
of section 9 (a) is clearly mandatory, unless there are other 
provisions of the statute requiring a different conclusion. 

Since section 10 of the Hatch Act provides that the stat- 
ute shall be in addition to and not. in substitution for exist- 
ing law, the question is whether the provisions of the civil 
service rules permitting the imposition of penalties of less 
than removal with respect to employees in the competitive 
classified service may be considered as remaining in effect. 
This would result, as the Civil Service Commission points 
out, in one form of punishment under the statute and in an 
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entirely different form of punishment under the rules for 
the same misconduct. 

Although section 10 of the Hatch Act declares that its 
provisions are in addition to and not in substitution for any 
other provision of law, yet if it be found that the provisions 
of the act are in conflict with the civil service rules so that 
the statute and the rules cannot stand together, the statute, 
since it is the latest expression of the Congress on the sub- 
ject, must control. It seems clear that in expressly pro- 
viding in section 9 of the Hatch Act for the removal of 
executive employees as a penalty for violating the pro- 
visions of the section, the Congress did not also intend by 
the somewhat ambiguous provisions of section 10 of the 
same act to adopt a different form of punishment which 
would permit civil service employees to escape with less 
severe penalties than those required to be imposed upon 
non-civil service employees. In restating the law then in 
effect as regards civil service employees and making the new 
law and the punishment of removal for violations thereof 
applicable alike to both civil service emplovees and noncivil 
service employees, the Congress has indicated an intention 
that all such persons subject to the statute shall be treated 
uniformly. I have no doubt, therefore, that the provisions 
of section 9 (b) of the Hatch Act, requiring removal of 
employees for violating the provisions of section 9 (a), are 
controlling. See 39 Op. A. G. 462. 

Accordingly, it is my opinion in answer to the first 
question of the Civil Service Commission that where an 
employee has been found guilty of activities which are 
violations of both the civil service rules and section 9 of the 
Hatch Act, as amended, such employee is required to be 
removed from his position or office, and that penalties of 
less than removal may not be invoked. 


IT 


With respect to the second question relating to the form 
of punishment to be prescribed in the case of violations of 
the Hatch Act on the part of State and local employees, 
section 12 (a) of the statute provides in part: 

“No officer or employee of any State or local agency whose 
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principal employment is in connection with any activity 
which is financed in whole or in part by loans or grants 
made by the United States or by any Federal agency shall 
(1) use his official authority or influence for the purpose of 
interfering with an election or a nomination for office, or 
affecting the result thereof, or (2) directly or indirectly 
coerce, attempt to coerce, command, or advise any other 
such officer or employee to pay, lend, or contribute any part 
of his salary or compensation or anything else of value to 
any party, committee, organization, agency, or person for 
political purposes. No such officer or employee shall take 
any active part in political management or in political 
campaigns. All such persons shall retain the right to vote 
as they may choose and to express their opinions on all 
political subjects and candidates. * * *” 

The Civil Service Commission is empowered to administer 
the provisions of section 12 of the act and to hold hearings 
on charges of violations of the provisions of the section. 
Section 12 (b) provides in part: 

“*# * * After such hearing, the Commission shall deter- 
mine whether any violation of such subsection has occurred 
and whether such violation, if any, warrants the removal 
of the officer or employee by whom it was committed from 
his office or employment, and shall by registered mail notify 
such officer or employee and the appropriate State or local 
agency of such determination. If in any case the Commis- 
sion finds that such officer or employee has not been removed 
from his office or employment within thirty days after 
notice of a determination by the Commission that such 
violation warrants his removal, or that he has been so re- 
moved and has subsequently (within a period of eighteen 
months) been appointed to any office or employment in any 
State or local agency in such State, the Commission shall 
make and certify to the appropriate Federal agency an 
order requiring it to withhold from its loans or grants to 
the State or local agency to which such notification was 
given an amount equal to two years’ compensation at the 
rate such officer or employee was receiving at the time of 
such violation: except that in any case of such a subsequent 
appointment to a position in another State or local agency 
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which receives loans or grants from any Federal agency, 
such order shall require the withholding of such amount 
from such other State or local agency. * * *” 

The statute requires the Commission to make two deter- 
minations: 

(1) Whether any violation of section 12 (a) has occurred ; 
and 

(2) Whether such violation, if any, warrants the removal 
of the employee by whom it was committed. 

It will be noted that the above provisions differ materially 
from those of section 9 which require removal of the 
employee. 

In the case of violations of section 12 (a), the conclusion 
is inescapable that the Commission is vested with discretion 
not to require the removal of an employee if it determines 
that the violation does not justify or warrant his removal. 


III 


The third question 1s whether employees subject to the 
Hatch Act are restricted to private expression of opinions 
on all political subjects and candidates. 

At the time the Hatch Act was adopted, and also when it 
was amended, civil service Rule I provided in part: 

“* * * Persons who by the provisions of these rules 
are in the competitive classified service, while retaining the 
right to vote as they please and to express privately their 
opinions on all political subjects, shall take no active part 
in political management or in political campaigns.” [Italics 
supplied. | 

The word “privately” was omitted from the correspond- 
ing provision of the original Hatch Act, section 9 (a), which 
read: 

“e  * * No officer or employee in the executive branch 
of the Federal Government, or any agency or department 
thereof, shall take any active part in political management 
or in political campaigns. All such persons shall retain 
the right to vote as they may choose and to express their 
opinions on all political subjects. * * *” 

The history of the act shows that the omission of the word 
“privately” was not unintentional but deliberate. As the 
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bill (S. 1871) passed the Senate, the provision in section 
9 (a) read: 

“* * * All persons shall retain the right to vote as 
they please and to express privately their opinions on all 
political subjects, but they shall take no active part in po- 
litical management or in. political campaigns.” [Italics . 
supplied.] (Cong. Rec. v. 84, pt. 9, 9596.) 


In the House the word “privately” was stricken out by 
amendment. The discussion on the amendment demon- 
strated the purpose to be to “kill” the word “privately.” 
(Cong. Rec. v. 84, pt. 9, 9622-9625, 9630, 9637-9640.) The 
Senate concurred in the House amendment, July 21, 1939. 
(2d. 9671-9674.) 

Section 9 (a) of the Hatch Act was amended by the act 
of July 19, 1940, by adding at the end of the sentence per- 
taining to expression of opinions the words “and candi- 
dates,” so that the provision in question now reads: 

“* * * No officer or employee in the executive branch 
of the Federal Government, or any agency or department 
thereof, shall take any active part in political management 
or in political campaigns. All such persons shall retain 
the right to vote as they may choose and to express their 
opinions on all political subjects and candidates. * * *” 

A similar provision was also adopted in section 12 (a) of 
the amendatory act relating to State and local employees, 
and a new section, numbered 15, enacted reading: 

“The provisions of this act which prohibit persons to 
whom such provisions apply from taking any active part 
in political management or in political campaigns shall be 
deemed to prohibit the same activities on the part of such 
persons as the United States Civil Service Commission has 
heretofore determined are at the time this section takes 
effect prohibited on the part of employees in the classified 
civil service of the United States by the provisions of the 
civil service rules prohibiting such employees from taking 
any active part in political management or in political 
campaigns.” 

Since section 15 purports to bring into the Hatch Act all 
of the provisions of the civil service rules regulating the 
political activities of civil service employees, the question 
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is whether the Congress intended to adopt that part of civil 
service Rule I which restricts employees to private expres- 
sions of opinions. As already demonstrated, the language 
and legislative history of the original act show that the 
Congress did not then intend the statutory prohibition 
against political activity to be as broad as Rule I with 
respect to expression of opinions. The amendatory act of 
July 19, 1940, carried forward the same language contained 
in the original act, and section 12 of the amendatory act 
adopted this language with respect to State and local em- 
ployees. If, therefore, the word “privately” should come 
into the act by reference in section 15 to the civil service 
rules, this would be in conflict with the express provisions 
of sections 9 and 12 of the statute. 

One of the problems confronting the Congress during the 
consideration of the amendatory act was that of defining 
the term “active part in political management or in politi- 
cal campaigns” as used in the original Hatch Act. An 
amendment (section 15) was proposed in the Senate which 
authorized the Civil Service Commission to define that term 
for the purposes of the act. The proposed amendment met 
with opposition, and Senator Hatch, who was in charge of 
the amendatory bill, introduced a substitute for section 15, 
supra, in practically the identical language in which that 
section now appears in the act. 

Senator Hatch, in discussing the question of free speech, 
stated at one point: 

“More than that, Mr. President, to make assurance double 
at the last session that no such right [of free speech] should 
be curtailed, in the bill we then passed we expressly pro- 
vided that all persons should have the right to express their 
opinions on all political subjects, and the word ‘privately,’ 
which appears in the civil service rule, was deliberately 
stricken out, and the President of the United States, in com- 
menting on that fact in his message, pointed out that there 
was involved in the legislation no curtailment or abridge- 
ment of the right of freedom of speech.” (Cong. Rec. Mar. 
11, 1940, 4027.) 

On the following day Senator Hatch said that the heart 
of section 9 was the language: 
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“ “No officer or employee in the executive branch of the 
Federal Government, or any agency or department thereof, 
shall take any active part in political management or in po- 
litical campaigns.’ That is the effective part of section 9” 
(2d. 4207). 

Again, on March 14, the Senator said: 

“* * * T wrote into the original law this provision; 
and I ask Senators to listen to what the law says, and not 
to extreme, unwarranted interpretations: All such persons 
shall retain the right to vote as they may choose and to 
express their opinions on all political subjects. That lan- 
guage was written into the law, Mr. President. * * * 
The language to which I refer differs from the rule of the 
Civil Service Commission in this respect: The rule of the 
Civil Service Commission says they may express their opin- 
ions privately. I did not like the word ‘privately.’ It did 
not sound good to me as an American citizen, and the word 
‘privately’ was stricken out. The law stands today just as I 
have read it. In the original bill which I introduced at this 
session the same words were included, as I intended them to 
be. Later, and for the first time after the bill reached the 
floor of the Senate, I observed that in the redraft of the 
committee amendment those words had been omitted. I 
have been waiting day after day for some hard-swinging 
Senators, hitting right and left, to pick that up and accuse 
me of some dire, mysterious, and deep-seated plot against 
the liberties of the citizens of this country because those 
words were omitted. It had been my intention all the time 
to do what I shall now do, Mr. President. I ask unani- 
mous consent to insert, on page 4, line 22, following the 
word ‘campaigns’ and the period, the identical language 
which appeared in the bill as I introduced it, and which 
appears in the original act. * * * Iask unanimous con- 
sent to have inserted the words: ‘All such persons shall re- 
tain the right to vote as they may choose and to express 
their opinions on all political subjects.’” (Cong. Rec. Mar. 
14, 1940, 4438.) 

By unanimous consent the request of the Senator was 
granted and the words were inserted. It is clear the Sena- 
tor in charge of the bill was adhering to the language and 
meaning of section 9 of the original act. 

798037494 
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The following also occurred : 

“Mr. Minton. The right to express political opinions has 
been defined by the Civil Service Commission to mean the 
private expression of such opinions. 

“Mr. Hatcu. Yes; the word ‘privately’ is in the rule of 
the Civil Service Commission. It is not in the law. 

“Mr. Minton. The Civil Service Commission has defined 
the right to express political opinions as the right to do so 
privately. 

“Mr. Hatcu. Mr. President, that is because the word ‘pri- 
vately’ is included in the rule of the Civil Service Commis- 
sion. The word ‘privately’ is written into the rule. That 
is the word which I dropped out. I did it deliberately, in- 
tentionally, and I want it to remain out. As to what it 
means, I refer the Senator from Indiana to the message of 
the President of the United States in approving the Hatch 
Act, in which he discussed this very subject, and said that 
the act does not infringe upon the liberties of the citizens” 
(id. 4439). 

Here again is clear adherence to the original scope of . 
section 9 on this question. 

On March 15 Senator Hatch introduced the substitute for 
section 15, referred to above (zd. 4527). With respect to 
the rules of the Civil Service Commission referred to in 
section 15, Senator Hatch placed in the Record material 
which he described as containing the substance of the rules, 
saying of this material (id. 4537-4539) : 

“I think there is no question that they cover the entire 
substance of the rules. I mean it is not possibJe for anyone 
to be misled by them in any degree whatever.” 

Paragraph 19 of the outline thus inserted reads as follows: 

“19. Expression of opinions: Although section 9 (a) of 
the act of August 2, 1939, reserves to Federal officers and 
employees the right to express their opinions on all politi- 
cal subjects, officers and employees in the competitive classi- 
‘fied service are subject also to section 1 of civil service rule 
I, under which such employees must confine themselves to 
a, private expression of opinion. Nonclassified and excepted 
employees may not indulge in such public expression of 
opinion as constitutes taking part in an organized political 
campaign” (7d. 4538). 
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The above paragraph clearly distinguishes between the 
act and the rule. 

Senator Hatch then inserted in the Record a brief sum- 
mary of the rules of the Civil Service Commission as ap- 
phed to political activities of employees in the classified 
service. This summary reads in part as follows: 

“The pertinent language in section 9 is practically a 
duplhcation of the civil service rule prohibiting political 
activity of employees under the classified civil service. 

“The section provides in substance, among other things, 
that no such officer or employee shall take any active part 
in political management or in political campaigns. 

“The same language of the civil service rule has been 
construed as follows; * * #* 

“7. Employees may express their opinions on all subjects, 
but they may not make political speeches” (id. 4542). 

Reference to “private” expression of opinions is signifi- 
cantly omitted. 

Thereafter, Senator Hatch read the exact words of the 
civil service rule into the Record (id. 4547-4548) : 

“No person in the executive civil service shall use his offi- 
cial authority or influence for the purpose of interfering 
with an election or affecting the results thereof. Persons 
who by the provisions of these rules are in the competitive 
classified service, while retaining the right to vote as they 
please and to express privately their opinions on all politi- 
cal subjects, shall take no active part in political manage- 
ment or 1n political campaigns.” 

But the Senator then added: 

“As I have so frequently said over and over again, that 
is almost the exact language of the pending bill and the 


exact langauge of the law that was passed,” 


the reference to “the law” necessarily being to the original 
act, which as he had carefully pointed out, supra, did not 
prohibit public expressions of opinion. 

Then occurred the following: 

“Mr. Brown. Let me interrupt the Senator. I ask the 
Senator if his substitute for section 15 relates to the inter- 
pretation of the rule? 

“Mr. Harcu. Yes. 

“Mr. Brown. Does it say so? 
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“Mr. Harcu. Yes; it says that the provisions of the act 
shall be deemed to prohibit the same activities on the part 
of the persons affected by it as the United States Civil 
Service Commission has heretofore determined are at the 
time of the passage of the act prohibited on the part of em- 
ployees in the classified civil service, limiting it to that par- 
ticular time. 

“Mr. Brown. Then, Mr. President, we not only are writ- 
ing the rule into the statute— 

“Mr. Hatcu. But we are writing into the statute the 
interpretation of it. 

“Mr. Brown. But we are writing into the statute the 
interpretation of the Civil Service Commission. 

“Mr. Hatcnu. Yes, exactly.” ) 

Senator Hatch also stated (4548) that he was “endeavor- 
ing to have all employees put under exactly the same rule.” 
After section 15 had been agreed to (4558) the Senator on 
March 18 stated (4588) : 

“Under the amendments which were made to the act per- 
mitting expression of opinion on all subjects, and elimi- 
nating the word ‘privately,’ I think the field was fully 
covered, and every needful protection given.” 

While this occurred after section 15 had been adopted, it 
was before the final passage of the bill. Thereafter, on the 
same day the bill was passed (4593). 

It is clear that Senator Hatch, the author of the bill, did 
not intend through adoption of section 15 to put back into 
the statute the word “privately,” which had been inten- 
tionally omitted. Huis reference to the fact that the Senate 
was writing into the statute the civil service rule and the 
interpretations of it was patently to the interpretations in- 
serted in the Record, supra, 4537-4539. In stating that he 
was endeavoring to have all employees put under the same 
rule, it appears that he was speaking generally of the rules 
and interpretations of the Commission and not specifically 
of the part of Rule I now in question. 

The pertinent discussion in the House also indicates that 
the House understood that the bill broadened the privilege 
of expression of opinions beyond the civil service rule, so 
that such expressions could be made publicly as well as pri- 
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vately, 1f not part of a political campaign (14154-14155; 
14281). 

The legislative history hereinabove reviewed shows that 
although the Congress brought into the statute in a general 
manner the rules and interpretations of the Civil Service 
Commission relating to prohibited activities, the special 
problem of expression of opinions was specially treated by 
adherence to the well understood meaning of section 9 as 
originally enacted. Having adopted language which 
plainly permitted public expression of opinions and having 
brought forward this language into the amendatory act, the 
legislative history shows that in seeking to define the term 
“active part in political management or in political cam- 
‘paigns” the Congress did not intend to override the specific 
language of section 9. To resolve otherwise any doubt on 
the subject growing out of the conflict between section 9 
and Rule I of the Commission would be contrary to the 
congressional intention. 

It is my opinion, therefore, in answer to the third ques- 
tion, that the Hatch Act does not restrict persons subject 
to its terms to a private expression of opinion on political 
subjects and candidates, but permits a public expression of 
such an opinion, provided it is not such as to constitute 
taking an active part in political management or in political 
campaigns. 

Respectfully, 
ROBERT H. JACKSON. 


APPEAL TO LIBRARIAN OF CONGRESS FROM DECISION OF 
THE REGISTER OF COPYRIGHTS 


The provision that the Register of Copyrights shall perform his 
duties under the direction and supervision of the Librarian of 
Congress does not warrant a demand by counsel that the Librarian 
personally examine upon its merits a claim for copyright registra- 
tion denied by the Register. 

Even if the duties relating to the registration of copyrights were 
imposed directly upon the Librarian it would be unnecessary for 
him to act personally in the examination or reexamination of a 
particular claim. 
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JANUARY 28, 1941. 
The PRESIDENT. 

My Dear Mr. Preswent: I have the honor to comply with 
your request of January 21 for my opinion upon a question 
submitted to you by the Librarian of Congress as arising 
under the following section of the Copyright Act, approved 
March 4, 1909, c. 320, 35 Stat. 1075, 1085 (U. S. C., title 
17, sec. 47): 

“Sec. 47. That all records and other things relating to 
copyrights required by law to be preserved shall be kept 
and preserved in the copyright office, Library of Congress, 
District of Columbia, and shall be under the control of the 
register of copyrights, who shall, under the direction and 
supervision of the Librarian of Congress, perform all the 
duties relating to the registration of copyrights.” 

It is stated that on December 26, 1939, there was submitted 
to the Copyright Office with an application for registration 
a claim of copyright supported by sheets of thick black 
paper or cardboard with musical symbols, arabic numerals, 
etc., “all obviously in the public domain,” outlined thereon 
by indentation, “haphazard and at different angles without 
the slightest correlation as to form and substance, obviously 
for the purpose of being cut out and individually used in 
connection with some system or plan of facilitating the 
reading of music.” Registration was refused on the ground 
that the material was not subject to copyright. 

Subsequently counsel for the applicant filed with the 
Librarian an “appeal” from this decision of the Copyright 
Office. No statute or regulation purports to authorize any 
such appeal. Since the Register of Copyrights by express 
provision of law performs his duties “under the direction 
and supervision of the Librarian of Congress” and must be 
presumed to have so acted when denying the application for 
registration, it might be thought that the so-called appeal 
more nearly approximated a request for reconsideration. 
In any event, the Librarian caused the application to be 
reexamined by the Register of Copyrights, and thereafter 
the applicant was informed that upon reconsideration it 
appeared that the application had been properly denied. It 
is stated that “it seemed apparent to the Examining Section, 
to the Revisory Board, to the Senior Attorney, to the Assist- 
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ant Register * * * as well as to the Register of Copy- 
rights himself, that this material was not copyrightable.” 

Counsel now demands that the Librarian personally under- 
take a reexamination of the case upon its merits, relying 
on the provision that the Register shall perform his duties 
under the direction and supervision of the Librarian. 

The statute does not warrant any such demand. The 
provision is that the duties relating to the registration of 
copyrights shall be performed, not by the Librarian, but 
by the Register of Copyrights under the direction and 
supervision of the Librarian; and even if the duties were 
imposed directly upon the Librarian it would be unnecessary 
for him to act personally in the examination or reexamina- 
tion of a particular claim. As pointed out in the Attorney 
General’s opinion of October 14, 1933, 39 Op. 541, to the 
Secretary of Commerce: 

“The theory underlying the vesting in an executive officer 
of numerous duties, varying in importance, 1s not that he 
will personally per form all of them, but rather that he 
will see to it that they are performed, the responsibility 
being his and he being chargeable with the result. The 
accomplishment of this is one of the highest responsibilities 
of an executive and there is not, and in reason cannot be, 
any set formula by which it is to be done.” 

It is my opinion that no further action by the Librarian © 
is required. 

- Respectfully, 
MATTHEW F. McGUIRE, 
Acting Attorney General. 


NEUTRALITY ACT—SUBSCRIPTION TO NEW ZEALAND WAR 
LOAN BY FOREIGN AGENT OF AMERICAN COMPANY 


Section 7 of the Neutrality Act of 1939 prohibits the New Zealand 
agent of an American steamship company from subscribing to a 
New Zealand Government war loan for the account of the steamship 
company. 

J ANUARY 28, 1941. 

THe SECRETARY OF STATE. 

My Dear Mr. Secretary: Reference is made to your let- 
ter of December 28, 1940, requesting my opinion whether it 
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would be in violation of the provisions of section 7 of the 
Neutrality Act of 1939 for the New Zealand agent of the 
Oceanic Steamship Co. to subscribe to a New Zealand Gov- 
ernment war loan for the account of the steamship company. 

In his opinion submitted with your letter your Legal 
Adviser states in part: 

“The Oceanic Steamship Company is an American cor- 
poration engaged in the shipping business. It does business 
in New Zealand through an unincorporated agency. The 
company’s agent is apparently required by New Zealand law 
to subscribe to a war loan of the New Zealand Government. 
The amount the agent is required to subscribe is based on the 
amount of the income tax paid by the company in New 
Zealand. * * * | 

“The company states that it has sought to obtain ex- 
emption from subscribing to the loan but without success 
and now requests this Department to make representations 
through the diplomatic channel on the ground that such 
subscription would be violative of section 7 of the Neutrality 
Act of 1989 * * *,” 

Your Legal Adviser reaches the conclusion that the sub- 
scription would constitute a violation of the provisions of 
section 7 of the Neutrality Act of 1939, but further states: 

“Before deciding on the company’s request that repre- 
sentations be made to the New Zealand Government, 
the Department should know whether the views here ex- 
pressed coincide with those entertained by the Attorney — 
General * * *,.” 

The pertinent provisions of the Neutrality Act of 1939 
(54 Stat. 4), are as follows: 

“Srecrion 1. (a) That whenever the President, or the 
Congress by concurrent resolution, shall find that there ex- 
ists a state of war between foreign states, and that it is — 
necessary to promote the security or preserve the peace of 
the United States or to protect the lives of citizens of the 
United States, the President shall issue a proclamation nam- 
ing the states involved; and he shall, from time to time, by 
proclamation, name other states as and when they may be- 
come involved in the war.” 

“Src. 7. (a) Whenever the President shall have issued a 


40 Op. A.G. The Secretary of State 31 


proclamation under the authority of section 1 (a), it shall 
thereafter be unlawful for any person within the United 
States to purchase, sell, or exchange bonds, securities, or 
other obligations of the government of any state named in 
such proclamation, or of any political subdivision of any 
such state, or of any person acting for or on behalf of the 
government of any such state, or political subdivision 
thereof, issued after the date of such proclamation, or to 
make any loan or extend any credit * * * to any such 
government * * *,” 

“Sec. 16. For the purposes of this joint  resolu- 
tion— * * * 

“(b) The term ‘person’ includes a * * * corpora- 
Hon = Fs" 

Pursuant to the authority contained in section 1 (a) 
above, the President issued a proclamation on November 4, 
1939 (superseding the proclamation dated September 10, 
1939), proclaiming a state of war between New Zealand and 
Germany (4 F. R. 4493). It appears from the documents 
submitted that raising of the New Zealand war loan was 
authorized in October 1940, subsequent to the date of the 
President’s proclamation. 

The steamship company is an American corporation with 
its situs in the United States. It is, therefore, a “person 
within the United States” within the meaning of section 
7 (a) of the Neutrality Act, and it is prohibited by the pro- 
visions of that section from subscribing to the New Zealand 
war loan, mentioned above. If the New Zealand agent of 
the steamship company should subscribe to the war loan such 
action would be that of its principal. The obligation to 
pay the amount of the loan would fall upon the steamship 
company, which is at all times present within the United 
States, and the amount of the loan would be payable from 
the funds of the steamship company. The presence within 
the United States of the steamship company brings it, in 
my opinion, within the prohibition of the statute. To hold 
otherwise, as you point out, would render comparatively 
easy circumvention of the statute through the use by persons 
within the United States of foreign agents to conduct such 
transactions. The opinion of the Attorney General, dated 
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December 7, 1939, 39 Op. 398, relating to foreign 
branches of American banks, has no application to the pres- 
ent case, since the facts in that case differ from those herein. 
For the reasons given I agree with you and your Legal 
Adviser that the provisions of section 7 of the Neutrality 
Act of 1939 prohibit the New Zealand agent of the Oceanic 
Steamship Co. from subscribing to the New Zealand Govern- 
ment war loan for the account of the steamship company. 
Respectfully, 
MATTHEW F. McGUIRE, 
Acting Attorney General. 


TRANSFER OF COAST GUARD TO NAVY DEPARTMENT 


The President is authorized by the act of January 28, 1915, to trans- 
fer the Coast Guard to the Navy Department in time of peace, 
whenever, in his judgment, the exigencies require such action. 


JANUARY 31, 1941. 
The SECRETARY OF THE Navy. 

My Dear Mr. Secretary: Reference is made to your letter 
of January 28, 1941, requesting my opinion whether the 
President has authority to direct the Coast Guard to serve 
as a part of the Navy in time of peace. 

The Coast Guard was established by the act of January 
28, 1915, c. 20, 38 Stat. 800, “in lieu of the existing Revenue- 
Cutter Service and the Life-Saving Service, to be composed 
of those two existing organizations.” The statute declares 
that it “shall constitute a part of the military forces of the 
United States,” and that it “shall operate under the Treasury 
Department in time of peace and operate as a part of the 
Navy, subject to the orders of the Secretary of the Navy, in 
time of war or when the President shall so direct.” 

While the language of the statute is somewhat ambiguous, 
its legislative history clearly shows that the Congress in- 
tended to authorize the President, in his discretion, to trans- 
fer the Coast Guard to the Navy Department in time of 
peace. 

The Committee on Interstate and Foreign Commerce of 
the House in reporting favorably on the bill stated (H. 
Rept. No. 682, 63d Cong., 2d sess.) : 
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“[The Coast Guard] is to be a part of the military force 
of the country, and be subject to the Navy in time of war, 
or when, in the judgment of the President, it should be 
necessary. * * * 

“This bill proposes to unite these two services [the Reve- 
nue-Cutter Service and the Life-Saving Service] under one 
administrative head into an organization to be known as the 
Coast Guard, which, while continuing its present humani- 
tarian functions in time of peace, will have a military status, 
and become a first Naval Reserve in time of war. The 
principal advantages to be derived from this consolidation 
will be * * *, 

“(d) The creation of a first Naval Reserve of approxi- 
mately 4,100 trained and experienced men, which simply by 
an Executive order, will be immediately transferred to the 
naval forces of the Government either in war or peace, when- 
ever the exigency requiring such action may arise.” 

Chairman Adamson of the House Committee on Inter- 
state and Foreign Commerce, in charge of the bill in the 
House, introduced a statement concerning the bill, which 
reads in part (Cong. Rec. v. 52, 1951) : 

“Sunply by a stroke of the pen the President can trans- 
fer this highly efficient corps of men, armed, trained, and 
disciplined, into the regular Naval Establishment at any 
time, whether in peace or in war.” 

This purpose of the Congress is further evidenced by its 
subsequent enactments. Section 1 of the act of October 6, 
1917, c. 93, 40 Stat. 393, provides in part: 

“That when actively serving under the Navy Department 
in time of war or during the existence of any emergency, 
pursuant to law, as a part of the naval forces of the United 
States, commissioned officers of the Naval Reserve Force, 
Marine Corps Reserve, National Naval Volunteers, Naval 
Militia, Coast Guard, Lighthouse Service, Coast and Geo- 
detic Survey, and Public Health Service are hereby empow- 
ered to serve on naval courts-martial and deck courts under 
such regulations necessary for the proper administration of 
justice and in the interests of the services involved, as may 
be prescribed by the Secretary of the Navy * * *.” 
[Italics supplied. | 
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The act of July 1, 1918, c. 114, 40 Stat. 704, 717, provides 
Im part: 

“That hereafter, during the existence of war or of a na- 
teonal emergency declared by the President to exist, any com- 
missioned or warrant officer of the Navy, Marine Corps, or 
Coast Guard of the United States on the retired list may, in 
the discretion of the Secretary of the Navy, be ordered to 
active duty at seaoronshore * * *,” [Italics supplied. ] 

It is my opinion, therefore, that the President is au- 
thorized to direct the Coast Guard to operate as a part of the 
Navy in time of peace whenever in his judgment the exigen- 
cles require such action. | 

Respectfully, 
ROBERT H. JACKSON. 


FEDERAL FOOD, DRUG, AND COSMETIC ACT 
DELEGATION OF AUTHORITY 


The Federal Security Administrator is authorized to charge the 
Assistant Administraor with performance of the duties prescribed 
in section 701 (e) of the Federal Food, Drug, and Cosmetic Act as 
amended by Reorganization Plan No. IV. 

The situation is not the same as in connection with the regulations 
involved in the opinion of October 14, 1933. The motivating pur- 
pose in that opinion was not merely to uphold proposed delegations 
of authority but, at the same time, to guard against anticipated 
challenges and resulting litigation. 


Marcu 12, 1941. 
The PREsrDENT. 

My Dear Mr. Presipent: I have the honor to comply with 
your request of February 20 for my opinion concerning the 
power of the Federal Security Administrator to delegate to 
the Assistant Administrator the authority conferred upon 
the Secretary of Agriculture by section 701 (e) of the Fed- 
eral Food, Drug, and Cosmetic Act (52 Stat. 1040, 1055) and 
transferred to the Federal Security Agency by Reorganiza- 
tion Plan No. IV (5 Federal Register 2421; 54 Stat. 1234). 

Section 701 (e) reads in part as follows: 

“The Secretary, on his own initiative or upon an applica- 
tion of any interested industry or substantial portion thereof 
stating reasonable grounds therefor, shall hold a public hear- 
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ing upon a proposal to issue, amend, or repeal any regulation 
contemplated by any of the following sections of this act: 
401, 403 (3), 404 (a), 406 (a) and (b), 501, (b), 502 (d), 
502 (h), 504, and 604. The Secretary shall give appropriate 
notice of the hearing, and the notice shall set forth the pro- 
posal in general terms and specify the time and place for a 
public hearing to be held thereon not less than thirty days 
after the date of the notice, except that the public hearing 
on regulations under section 404 (a) may be held within a 
reasonable time, to be fixed by the Secretary, after notice 
thereof. At the hearing any interested person may be heard 
in person or by his representative. As soon as practicable 
after completion of the hearing, the Secretary shall by order 
make public his action in issuing, amending, or repealing the 
regulation or determining not to take such action. The 
Secretary shall base his order only on substantial evidence 
of record at the hearing and shall set forth as part of the 
order detailed findings of fact on which the order is 
based. * *« 9) 

Section 701 (c) provides that “hearings authorized or re- 
quired by this act shall be conducted by the Secretary or such 
officer or employee as he may designate for the purpose.” 

I also quote the pertinent sections of Reorganization Plan 
No. IV: 

“Seo. 12. The Food and Drug Administration in the De- 
partment of Agriculture and its functions, except those func- 
tions relating to the administration of the Insecticide Act 
of 1910 and the Naval Stores Act, are transferred to the 
Federal Security Agency and shall be administered under 
the direction and supervision of the Federal Security 


Administrator. * * *” 


“Sec. 13. Except as otherwise provided in this Plan, the 
functions of the head of any department relating to the 
administration of any agency or function transferred from 
his department by this Plan, are transferred to, and shall be 
exercised by, the head of the department or agency to which 
such transferred agency or function is transferred by this 
Plan.” 

The Administrator states: “Although I am empowered by 
section 701 (c) to delegate to others the actual conducting 
of the hearing, no express language appears in the statute 
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authorizing any delegation during the post-hearing stage. 
Thus, unless authority for delegating these duties can be 
found elsewhere, I am required to study in person a volumi- 
nous record of at least several hundred and perhaps several 
thousand pages, in order to comply with the requirements 
of the statute. These requirements, briefly, are (1) that I 
must issue an order ‘based on substantial evidence of record 
at the hearing’ and (2) that I must ‘set forth as part of the 
order detailed findings of fact on which the order is based.’ 
Furthermore, under the principle of the first Morgan Case 
(Morgan v. United States, 298 U. S. 468 (1936) ), I cannot 
delegate the reading of the record and the making of the 
findings to anyone else, unless I am also able to delegate to 
him the power of issuing the order.” 

The General Counsel of the Federal Security Agency is 
of the opinion that prior to the transfer the Secretary of 
Agriculture had ample authority to delegate all these duties 
by reason of the provision in U. S. C., title 5, section 517. 
that “the Assistant Secretary of Agriculture is authorized 
to perform such duties in the conduct of the business of 
the Department of Agriculture as may be assigned by the 
Secretary of Agriculture,” and that the Administrator now 
has like authority under section 201 of Reorganization Plan 
No. I (53 Stat. 1423) which created the Federal Security 
Agency and provided that “the Assistant Administrator 
shall act as Administrator during the absence or disability 
of the Administrator or in the event of a vacancy in that 
office and shall perform such other duties as the Adminis- 
trator shall direct.” Hecites Hannibal Bridge Co. v. United 
States, 221 U. S. 194; Morgan v. United States, 298 U. S. 
468; The John Shillito Co. v. McClung, 51 Fed. 868; Turner 
v. Seep, 167 Fed. 646; May v. United States, 236 Fed. 495; 
Roberison v. United States, 285 Fed. 911; Bowling v. United 
States, 299 Fed. 488; Crane v. Nichols, 1 F. (2d) 38; Lew 
Shee v. Nagle, 22 F. (2d) 107; Anderson v. P. W. Madsen 
Inv. Co., 72 F. (2d) 768. 

It is unnecessary, however, to determine whether these 
cases alone would support the proposed delegation. In my 
view the conclusion that the duties may be performed by 
the Assistant Administrator is materially supported by 
the wording of the order (Reorganization Plan No. IV) 
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transferring them to the Federal Security Agency. It will 
be noted that they are now vested, not specifically in a 
particular officer as under the statute, but in the Federal 
Security Agency, to be administered under the direction and 
supervision of the Federal Security Administrator, and I 
regard this as sufficient negation of any idea that particular 
functions not amounting to “direction and supervision” must 
be exercised by the administrator personally. 

The General Counsel states his view that some opinions 
of the Attorneys General seem to impose more restrictions 
upon the power to delegate duties than do the decisions of 
the courts and he cites, as an example and of possible but 
not probable hindrance here, the following paragraphs in 
the opinion of October 14, 1933, 39 Op. 541, to the Secretary 
of Commerce. 

“The courts * * * will presume much in favor of the 
validity of an act performed by a responsible subordinate, 
particularly when he purports to act for, by direction of, or 
in the name of his superior; but there exists, nevertheless, 
the possibility that a particular act may be examined and 
rejected, and this is especially true in the case of regulations 
which have the force of law and bear upon the rights or 
conduct of private citizens. 

“Such regulations must, in some manner, emanate from 
you. Ifa subordinate should draft a regulation which truly 
reflected your view and wish, I should regard all require- 
ments as fully met, but the difficulty and uncertainty that 
might attend the establishment of the essential facts strongly 
suggest the advisability of your personal signing or other 
unequivocable act of approval.” 

The motivating purpose in that opinion was not merely 
to uphold proposed delegations of authority but, at the same 
time, to guard against anticipated challenges and resulting 
litigation, which might be ill-founded and might result satis- 
factorily but would be no less disturbing. It is sometimes 
better from this viewpoint to adopt a conservative course. 

The regulations dealt with in the statutory provision now 
under consideration are to be issued, amended, and repealed 
in conformity with a prescribed procedure, after public 
hearing, and with the right of review by the Circuit Courts 
of Appeals and by the Supreme Court upon petition by any 
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person adversely affected; and, as previously stated, the 
authority to issue, amend, and repeal the regulations is not 
now vested in a particular officer but in the Federal Security 
Agency for administration under the direction and supervi- 
sion of the Federal Security Administrator. The situation 
is not the same as in connection with the regulations involved 
in the opinion of October 14, 1933. 

The General Counsel also calls attention to the statement 
in the above-mentioned opinion that “the Secretary is just 
as much chargeable with responsibility in connection with 
a duty conferred upon the Department of Commerce as 
in connection with a duty conferred upon the Secretary of 
Commerce.” This may be regarded as applicable, but it 
does not mean that the Federal Security Admunistrator 
must personally perform details over which the law (Re- 
organization Plan No. IV) expressly charges him only with 
direction and supervision. 

For the foregoing reasons, it is my opinion that the 
Federal Security Administrator is authorized to charge the 
Assistant Administrator with performance of the duties 
prescribed in section 701 (e) of the Federal Food, Drug and 
Cosmetic Act as amended by Reorganization Plan No. IV. 


Respectfully. 
espectrully. ROBERT H. JACKSON. 


NEGLIGENCE CLAIMS—LIABILITY OF EMPLOYEES 


The Secretary of Agriculture is without authority to require an em- 
ployee to reimburse the Government for a payment made in settle- 
ment of a claim for property damage resulting from the employee's 
negligence. 

The Congress has by general legislation progressively assumed lia- 
bility to persons sustaining injuries through negligence of officers 
and employees of the Government and in doing so has not made 
provision for the assertion of claims by the Government against the 
officers and employees causing the damage. 

In the absence of statutory authority, express or implied, an officer 
or employee of the Government may not be administratively 
deprived of his lawful compensation. 


Marcu 25, 1941. 
The SEcRETARY OF AGRICULTURE. 
My Dear Mr. Secretary: The Acting Secretary of Agri- 
culture, in his letter of February 5, requested my opinion 
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“whether the Secretary of Agriculture, in taking disciplinary 
action against an employee of this Department on account of 
the employee’s misconduct, can properly require the em- 
ployee to reimburse the Government for a payment made by 
the Government to a private person for property damage 
resulting from the employee’s negligence.” 

By way of illustration he cited the following case: An 
employee making an official trip in a Government car be- 
came intoxicated and collided with a privately owned 
vehicle. The employee accepted complete responsibility for 
the collision and voluntarily paid the cost of repairing the 
Government-owned vehicle. A claim for the damage to the 
privately owned vehicle, amounting to approximately $125, 
was submitted to the Department and allowed under the pro- 
visions of the act of December 28, 1922, c. 17, 42 Stat. 1066 
(U. S. C., title 31, secs. 215-217). Funds for this claim 
were appropriated by the Congress and payment was duly 
made. As a disciplinary measure the employee was re- 
quired to take leave without pay for 1 month and was placed 
on probation for a year. It is further stated that the ques- 
tion has now arisen whether the Secretary of Agriculture 
can also require the employee to reimburse the Government 
in the amount of $125. 

In the absence of statutory authority, express or implied, 
an officer or employee of the Government may not be admin- 
istratively deprived of his lawful compensation. Speaking 
on this subject in Corcoran v. United States, 38 Ct. Cls. 341, 
345, the court said: 


“Two things are essential to deprive an officer of his statu- 
tory compensation: The first is that the power so to do must 


be lodged, directly or by necessary implication, in some 
official hands * * *.” 


See also Smith v. Jachson, 246 U. 8S. 388; AfcCarl v. Cox, 
8 F. (2d) 669, Cert. denied, 270 U. S. 652; AfcCarl v. Pence, 
18 F. (2d) 809; 34 Op. A. G. 517. 

The act of December 28, 1922, under which the claim was 
adjusted and reported to the Congress does not provide for 
reimbursement by the employee, and no statute charges you 
with collecting the amount from him. If it were to be 
attempted the employee would, I think, be entitled to his day 
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in court as in connection with other claims asserted by the 
United States against its citizens. 

Aside from these considerations, it is not within the power 
of the head of a department to enforce such demands by 
administrative action save with the acquiescence of the em- 
ployee; and the damage might be great, affecting’ both 
willingness and ability to repay. 

What is now suggested was, in effect, tried out during the 
earlier years of our national existence, but with judicial 
determinations of the liability. I refer to the following 
statement of the Solicitor for the Government in Dennis v. 
United States, 2 Ct. Cls. 210, as indicating the view 
entertained at that time. 

“It is undoubtedly true that the claimant could not have 
proceeded against the vessel, but he might have proceeded 
against the master. Here it is alleged that the collision re- 
sulted from the failure of the government ship to have the 
required signals. The failure to do this must be regarded 
as negligence on the part of the master. For such negligence 
the master, and not the United States, is responsible, and for 
this the claimant, by the statutes to which reference has 
been made, has a complete remedy in the district courts.” 

Numerous suits were filed by private parties against offi- 
cers and employees of the Government and the judgments 
obtained were sometimes in amounts so large as to threaten 
financial ruin and bankruptcy. Notwithstanding the view 
stated by the Solicitor in Dennis v. United States, the Con- 
gress repeatedly came to the relief of the erring officers and 
employees. Thus, in Murray v. Schooner Charming Betsy, 
2 Cranch 64, 124, the Supreme Court held Captain Murray, 
of the U. S. Frigate Constellation, personally liable for a 
tortious seizure, but the Congress made provision for his 
relief by the act of January 31, 1805, c. 12, 6 Stat. 56. Some 
of these suits were undoubtedly prosecuted in anticipation of 
such action by the Congress. In other cases private acts 
appropriated money for the direct relief of the injured 
private persons. 

Since that time the Congress has by general legislation 
progressively assumed liability to persons sustaining injuries 
through negligence of officers and employees of the Govern- 
ment and in doing so has not made provision for the asser- 
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tion of claims by the United States against the officers and 
employees causing the damage. A comprehensive review 
of the course of such legislation (including private acts) in 
collision cases appears in the Government’s brief on reargu- 
ment in Boston Sand and Gravel Co. v. United States (No. 
15, October Term, 1928) , 278 U.S. 41. 

For the foregoing reasons it is my opinion that there is 
no authority in the Secretary of Agriculture to require an 
employee to reimburse the Government for a payment made 
in settlement of a claim under the act of December 28, 1922. 
Of course, the employee may be subjected to suitable dis- 
cipline, including dismissal, if warranted. 

Respectfully, 
ROBERT H. JACKSON. 


AUTHORITY TO PROTECT OIL DEPOSITS AGAINST 
DRAINAGE 


Where oil is being drained from land not subject to the Mineral Leasing 
Act there is implied authority in the head of the department or 
agency having jurisdiction to take protective measures, including the 
making of necessary contracts. 

If it is found advisable or more convenient for the protective action to 
be taken by another department or agency it is within the power 
of the President to transfer the necessary authority and jurisdiction. 


APprIL 2, 1941. 
The PReEsIDENT. 

My Dear Mr. Presipent: I have the honor to confirm the 
view expressed by me at a recent cabinet meeting that there 
is implied authority in the Executive branch to take protec- 
tive measures in cases where lands acquired by the United 
States for a specific public purpose are found to contain oil 
which is being drained by adjoining owners—such lands not 
being subject to the Mineral Leasing Act of February 25, 1920 
(41 Stat. 437), as amended (U.S. C., title 30, sec. 181). 

It is my opinion that the authority to take the protective 
action is vested in the department or agency charged with 
jurisdiction over the land involved, and includes the making 
of any necessary contracts. 

If, however, it should be determined in particular cases 
that it is advisable or more convenient for the protective ac- 
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tion to be taken by another department or agency it 1s within 
your power to transfer to the latter department or agency by 
Executive order the necessary authority, duty and jurisdic- 
tion with respect to the oil, to be exercised, however, upon 
the condition and to the extent that there is no interference 
with the primary use of the land. 
Respectfully, 
ROBERT H. JACKSON. 


REGULATION OF EXPORTS FROM THE CANAL ZONE 


Section 6 of the act of July 2, 1940, authorizing the President to 
prohibit or curtail the exportation of military equipment and other 
named material, was intended and should be interpreted to include 
the Canal Zone. 

It is desirable that proclamations and regulations previously issued 
under this section and employing the term “United States” be 
amended to make clear the scope of their intended operation. 


APRIL 16, 1941. 
THE SECRETARY OF STATE. 

My Dear Mr. Secretary: Reference is made to your letter 
of April 10, 1941, requesting my opinion whether section 6 
of the act of July 2, 1940, c. 508, 54 Stat. 712, 714, may be 
applied to the Canal Zone, and whether for that purpose an 
amendment to the proclamations and regulations heretofore 
issued pursuant to said statute 1s necessary or desirable. 

As pointed out by you, the answer to your first question 
depends upon whether the statute, since 1t does not expressly 
mention the Canal Zone or other outlying possessions, is 
limited in its application to the continental United States. 

Section 6 reads in pertinent part: 

“Whenever the President determines that it is necessary 
in the interest of national defense to prohibit or curtail 
the exportation of any military equipment or munitions, or 
component parts thereof, or machinery, tools, or material, 
or supplies necessary for the manufacture, servicing, or 
operation thereof, he may by proclamation prohibit or curtail 
such exportation, except under such rules and regulations as 
he shall prescribe * * *,” 

In the absence of express statutory provision covering the 
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point, the question whether an act of Congress is applicable 
to the various territories and possessions of the United States 
depends upon the nature and general purposes of the legis- 
lation. Thus, in Puerto Rico v. The Shell Company, 302 
U. S. 253, the question was raised whether the Sherman Act, 
prohibiting combinations in restraint of trade “in any Terri- 
tory of the United States,” applied to Puerto Rico. The 
Supreme Court observed: 

“* * * it is evident, from a consideration of the perti- 
nent acts of Congress and the decisions of this court with 
respect to these acts, that whether Puerto Rico comes within 
a given congressional act applicable in terms to a ‘territory,’ 
depends upon the character and aim of the act. Words 
generally have different shades of meaning, and are to be 
construed if reasonably possible to effectuate the intent of 
the lawmakers; and this meaning in particular instances is 
to be arrived at not only by a consideration of the words 
themselves, but by considering, as well, the context, the 
purposes of the law, and the circumstances under which the 
words were employed” (pp. 257-258). 

Pointing out that “it was apparent that Congress meant 
to deal comprehensively with the subject of contracts, com- 
binations, and conspiracies in restraint of trade” and “to 
exert all the power it possessed im respect of the subject 
matter,” the Court concluded that Puerto Rico was embraced 
within the terms of the act. 

Similarly, a statute restricting to 8 hours the daily service 
of laborers and mechanics employed upon public works of 
the United States has been held applicable to the Canal Zone, 
Attorney General Moody saying: 

“Where, therefore, Congress in dealing with a subject 
matter over which it has full jurisdiction uses general words 
which do nothing more than Congress has the right to do, 
no exception from the generality of the words ought to be 
made unless for the most weighty reasons. There is nothing 
in the history of the legislation under consideration, nor 
of the circumstances surrounding its enactment, nor any 
absurdity in the result which would follow from giving a 
literal interpretation to its terms, which gives me leave, in 
my opinion, to declare that a departure from the plain words 
of the law would be warranted” (25 Op. 441, 447). 
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Likewise, in 30 Op. 271 Attorney General McReynolds held 
applicable to the Canal Zone an act prohibiting the admis- 
sion of opium, for other than medicinal purposes, “into the 
United States, or into any territory under the control or 
jurisdiction thereof.” See, also, Panama Agencies Com- 
pany v. Franco, 111 F. (2d) 263, where the Circuit Court of 
Appeals for the Fifth Circuit held that stevedores injured 
on ships in Canal Zone ports were covered by the Merchant 
Marine Act (U.S. C., title 46, sec. 688). For situations in 
which there was found no intention on the part of the Con- 
gress to include the Canal Zone within the terms of the stat- 
ute in question, see 27 Op. 136; 27 Op. 594; 80 Op. 139; see, 
also, Luckenbach Steamship Company v. United States, 280 
ULS. 178. 

The provision here involved is designed to prohibit or 
curtail the exportation of equipment and supplies “necessary 
in the interest of national defense.” Its purpose is to pre- 
vent loss of jurisdiction over materials vital to national de- 
fense. See H. Repts. Nos. 2261 and 2685, 76th Cong., 3rd 
sess; S. Rept. No. 1649, 76th Cong., 3rd sess; Cong Rec., 76th 
Cong., 3rd sess., pp. 10397, 11888-11889, 12047. The provi- 
sion contains no express limitation, and no language imply- 
ing any limitation, in its application to territory subject to 
the jurisdiction of the Congress. It seems apparent from 
the nature of the enactment and from its legislative history 
that the Congress meant to “deal comprehensively” with the 
problem and to “exert all the power it possessed in respect 
of the subject matter.” JI see no reason to confine the effect 
of the provision to the continental United States. 

This conclusion is confirmed by reference to other provi- 
sions of the act. Thus, section 1 (a) authorizes the Secretary 
of War to provide the necessary construction “at military 
posts, depots, stations, or other localities” of plants, build- 
ings, facilities, utilities, and appurtenances thereto, “for the 
development, manufacture, maintenance, and storage of mili- 
tary equipment munitions, and supplies, and for shelter.” 
It can scarcely be open to question that this provision in- 
cludes military posts at the Canal Zone. It is thus apparent 
that the statute as a whole was not designed to be limited 
' to any geographical regions. 

For the foregoing reasons, I am of the opinion that sec- 
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tion 6 of the act was intended to, and should be interpreted 
to, include the Canal Zone within its compass. 

Your Legal Adviser points out that several proclamations 
and regulations issued pursuant to the provisions of section 
6 employ the term “United States,” which raises a question 
of interpretation as to their geographical scope. I agree 
with him that an amendment to these proclamations and 
regulations is desirable so as to make clear the scope within 
which it is desired that they be effective. 

Respectfully, 
MATTHEW F. McGUIRE, 
Acting Attorney General. 


POSITION OF THE EXECUTIVE DEPARTMENT REGARDING 
INVESTIGATIVE REPORTS 


It is the position of the Department of Justice, restated now with the 
approval and at the direction of the President, that all investigative 
reports are confidential documents of the executive department and 
that congressional or public access thereto would not be in the public 
interest. 

This accords with the conclusions reached by a long line of predecessors 
in the office of Attorney General and with the position taken by the 
President from time to time since Washington’s administration; and 
this discretion in the executive branch has been upheld and respected 
by the judiciary. 

APRIL 30, 1941. 

Hon. Cart VINSON, 


Charman, House Commitiee on Naval Affairs. 


My Dear Mr. Vinson: I have your letter of April 23, re- 
questing that your committee be furnished with all Federal 
Bureau of Investigation reports since June 1939, together 
with all future reports, memoranda, and correspondence of 
the Federal Bureau of Investigation, or the Department of 
Justice, in connection with “investigations made by the De- 
partment of Justice arising out of strikes, subversive activi- 
ties in connection with labor disputes, or labor disturbances 
of any kind in industrial establishments which have naval 
contracts, either as prime contractors or subcontractors.” 

Your request to be furnished reports of the Federal Bu- 
reau of Investigation is one of the many made by congres- 
sional committees. I have on my desk at this time two other 


46 Investigative Reports 


such requests for access to Federal Bureau of Investigation 
files. The number of these requests would alone make com- 
pliance impracticable, particularly where the requests are of 
so comprehensive a character as those contained in your let- 
ter. In view of the increasing frequency of these requests, 
I desire to restate our policy at some length, together with the 
reasons which require it. 

It is the position of this Department, restated now with 
the approval of and at the direction of the President, that 
all investigative reports are confidential documents of the 
executive department of the Government, to aid in the duty 
laid upon the President by the Constitution to “take care 
that the laws be faithfully executed,” and that congressional 
or public access to them would not be in the public interest. 

Disclosure of the reports could not do otherwise than 
seriously prejudice law enforcement. Counsel for a defend- 
ant or prospective defendant, could have no greater help 
than to know how much or how little information the 
Government has, and what witnesses or sources of infor- 
mation it can rely upon. This is exactly what these reports 
are intended to contain. 

Disclosure of the reports at this particular time would 
also prejudice the national defense and be of aid and comfort 
to the very subversive elements against which you wish to 
protect the country.. For this reason we have made extraor- 
dinary efforts to see that the results of counterespionage 
activities and intelligence activities of this Department in- 
volving those elements are kept within the fewest possible 
hands. A catalogue of persons under investigation or sus- 
picion, and what we know about them, would be of in- 
estimable service to foreign agencies; and information which 
could be so used cannot be too closely guarded. 

Moreover, disclosure of the reports would be of serious 
prejudice to the future usefulness of the Federal Bureau of 
_ Investigation. As you probably know, much of this infor- 
mation is given in confidence and can only be obtained upon 
pledge not to disclose its sources. A disclosure of the sources 
would embarrass informants—sometimes in their employ- 
ment, sometimes in their social relations, and in extreme 
cases might even endanger their lives. We regard the keep- 
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ing of faith with confidential informants as an indispensable 
condition of future efficiency. 

Disclosure of information contained in the reports might 
also be the grossest kind of injustice to innocent individuals. 
Investigative reports include leads and suspicions, and some- 
times even the statements of malicious or misinformed 
people. Even though later and more complete reports ex- 
onerate the individuals, the use of particular or selected 
reports might constitute the grossest injustice, and we all 
know that a correction never catches up with an accusation. 

In concluding that the public interest does not permit 
general access to Federal Bureau of Investigation reports 
for information by the many congressional committees who 
from time to time ask it, I am following the conclusions 
reached by a long line of distinguished predecessors in this 
office who have uniformly taken the same view. Examples 
of this are to be found in the following letters, among others: 

Letter of Attorney General Knox to the Speaker of the 
House, dated April 27, 1904, declining to comply with a 
resolution of the House requesting the Attorney General to 
furnish the House with all papers and documents and other 
information concerning the investigation of the Northern 
Securities case. 

Letter of Attorney General Bonaparte to the Speaker of 
the House, dated April 13, 1908, declining to comply with 
a resolution of the House requesting the Attorney General 
to furnish to the House information concerning the investi- 
gation of certain corporations engaged in the manufacture 
of wood pulp or print paper. 

Letter of Attorney General Wickersham to the Speaker 
of the House, dated March 18, 1912, declining to comply 
with a resolution of the House directing the Attorney 
General to furnish to the House information concerning 
an investigation of the smelter trust. 

Letter of Attorney General McReynolds to the Secretary 
to the President, dated August 28, 1914, stating that it would 
be incompatible with the public interest to send to the Senate 
in response to its resolution, reports made to the Attorney 
General by his associates regarding violations of law by the 
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Letter of Attorney General Gregory to the President of 
the Senate, dated February 23, 1915, declining to comply 
with a resolution of the Senate requesting the Attorney 
General to report to the Senate his findings and conclusions 
in the investigation of the smelting industry. 

Letter of Attorney General Sargent to the chairman of 
the House Judiciary Committee, dated June 8, 1926, declin- 
ing to comply with his request to turn over to the committee 
all papers in the files of the Department relating to the 
merger of certain 01] companies. 

In taking this position my predecessors in this office have 
followed eminent examples. 

Since the beginning of the Government, the executive 
branch has from time to time been confronted with the un- 
pleasant duty of declining to furnish to the Congress and 
to the courts information which it has acquired and which 
is necessary to it in the administration of statutes. As early 
as 1796, the House of Representatives requested President 
Washington to lay before the House a copy of the instruc- 
tions to ministers of the United States who negotiated a 
treaty with Great Britain. together with the correspondence 
and other documents relating to that treaty. In declining 
to comply with the request, President Washington said: 

“* * * as it is essential to the due administration of 
the Government that the boundaries fixed by the Constitu- 
tion between the different departments should be preserved, 
a just regard to the Constitution and to the duty of my 
office * * * forbids a compliance with your request.” 
(See Richardson, Messages and Papers of the Presidents, 
v. 1, pp. 194, 196.) 

In 1825, the House of Representatives requested President 
Monroe to transmit certain documents relating to the con- 
duct of the officers of the Navy of the United States on 
the Pacific Ocean, and of other public agents in South 
America. In his reply, President Monroe refused to comply 
with the request, stating that to do so might subject in- 
dividuals to unjust criticism; that the individuals involved 
should not be censured without just cause, which could not 
be ascertained until after a thorough and impartial investi- 
gation of their conduct; and that under those circumstances 
it was thought that communication of the documents would 
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not comport with the public interest nor with what was 
due to the parties concerned. (See Richardson, Messages 
and Papers of the Presidents, v. 2, p. 278.) 

In 1833, the Senate requested President Jackson to com- 
municate to that body a copy of a paper purporting to have 
been read by him to the heads of the executive departments, 
dated September 18, 1833, relating to the removal of the 
deposits of the public money from the Bank of the United 
States. President Jackson declined. (See Richardson, Mes- 
sages and Papers of the Presidents, v. 3, p. 36.) 

In 1835 the Senate passed a resolution requesting Presi- 
dent Jackson to communicate copies of the charges, if any, 
which might have been made to him against the official 
conduct of Gideon Fitz, late surveyor general south of the 
State of Tennessee, which caused his removal from office. 
In reply President Jackson again declined to comply. (See 
Richardson, Messages and Papers of the Presidents, v. 3, 
pp. 132, 133.) 

This discretion in the executive branch has been upheld 
and respected by the judiciary. The courts have repeatedly 
held that they will not and cannot require the executive to 
produce such papers when in the opinion of the executive 
their production is contrary to the public interests. The 
courts have also held that the question whether the pro- 
duction of the papers would be against the public interest 
is one for the executive and not for the courts to determine. 
Marbury v. Madison, 1 Cranch 137, 169; Totten v. United 
States, 92 U.S. 105; Azlbourn v. Thompson, 103 U. S. 168, 
190; Vogel v. Gruaz, 110 U.S. 311; In re Quarles and Butler, 
158 U. S. 5382; Boske v. Comingore, 177 U. S. 459; In re 
Huttman, 70 Fed. 699; In re Lamberton, 124 Fed. 446; In 
re Valecia Condensed Milk Co., 240 Fed. 310; Elrod v. Moss, 
278 Fed. 123; Arnstein v. United States, 296 Fed. 946; 
Gray v. Pentland, 2 Sergeant & Rawle’s (Pa.), 23, 28; 
Thompson v. German Valley R. Co., 22 N. J. Equity 111; 
Worthington v. Scribner, 109 Mass. 487; Appeal of Hart- 
ranft, 85 Pa. 433, 445; 2 Burr Trials, 533-536; see also 25 
Op. A. G. 326. 

In Kilbourn v. Thompson, supra, the Court said: 

“It is believed to be one of the chief merits of the American 
system of written constitutional law, that all the powers 
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intrusted to government, whether State or national, are 
divided into the three grand departments, the executive, the 
legislative, and the judicial. That the functions appropriate 
to each of these branches of government shall be vested in a 
separate body of public servants, and that the perfection 
of the system requires that the lines: which separate and 
divide these departments shall be broadly and clearly de- 
fined. It is also essential to the successful working of this 
system that the persons intrusted with power in any one 
of these branches shall not be permitted to encroach upon 
the powers confided to the others, but that each shall by 
the law of its creation be limited to the exercise of the 
powers appropriate to its own department and no other.” 

In Appeal of Hartranft, supra, the Court said : 

“* * * We had better at the outstart recognize the fact, 
that the executive department is a coordinate branch of the 
Government, with power to judge what should or should not 
be done, within its own department, and what of its own 
doings and communications should or should not be kept 
secret, and that with it, in the exercise of these constitutional 
powers, the courts have no more right to interfere, than has 
the executive, under like conditions, to interfere with the 
courts.” 

The information here involved was collected, and is chiefly 
valuable, for use by the executive branch of the Government 
in the execution of the laws. It can be of little, if any, 
value in connection with the framing of legislation or the 
performance of any other constitutional duty of the Con- 
gress. We do not undertake to investigate strikes as to their 
justification or the lack of it, but confine investigation to 
alleged violations of law, including of course violation of 
statutes designed to suppress subversive activity, and to 
general intelligence to guide executive policy. Certainly, 
the evil which would necessarily flow from its untimely 
publication would far outweigh any possible good. 

I am not unmindful of your conditional suggestion that 
your counsel will keep this information “inviolate until such 
time as the committee determines its disposition.” I have no 
doubt that this pledge would be kept and that you would 
weigh every consideration before making any matter public. 
Unfortunately, however, a policy cannot be made anew be- 
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cause of personal confidence of the Attorney General in the 
integrity and good faith of a particular committee chairman. 
We cannot be put in the position of discriminating between 
committees or of attempting to Judge between them, and their 
individual members, each of whom has access to information 
once placed in the hands of the committee. - 

Of course, where the public interest has seemed to justify 
it, information as to particular situations has been supplied 
to congressional committees by me and by former Attorneys 
General. For example, I have taken the position that com- 
mittees called upon to pass on the confirmation of persons 
recommended for appointment by the Attorney General 
would be afforded confidential access to any information 
that we have—because no candidate’s name is submitted 
without his knowledge and the Department does not intend 
to submit the name of any person whose entire history will 
not stand light. By way of further illustration, I may 
mention that pertinent information would be supplied in 
Impeachment proceedings, usually instituted at the sugges- 
tion of the Department and for the good of the administration 
of justice. 

It is for the reasons given that I feel it my duty to decline 
your request, believing that in them you will find justification 
for my refusal. 

Respectfully, 
ROBERT H. JACKSON. 


RETIREMENT OF NAVAL RESERVE OFFICER 


Section 309 of the Naval Reserve Act of 1938, providing for the trans- 
fer to an honorary retired list of officers and enlisted men of the 
Naval Reserve upon reaching the age of 64, is applicable to officers 
of the Fleet Reserve. 


May 15, 1941. 
THE SECRETARY OF THE Navy. 

My Dear Mr. Secretary: Reference is made to the letter 
dated March 31 from the Acting Secretary of the Navy 
requesting my opinion as to the legality of the order of the 
Acting Secretary of the Navy, dated September 26, 1940, 
transferring Captain Henry M. Gleason, an officer of the 


52 Retirement of Naval Reserve Officers 


Fleet Reserve, to the honorary retired list of the Naval 
Reserve. | 

The facts as given in the documents may be summarized 
as follows: 

Captain Gleason served for some years as an officer in 
the Construction Corps of the Regular Navy and resigned 
from the Navy in 1920. On June 4, 1940, he was appointed 
an officer of the Naval Reserve and assigned to the Fleet 
Reserve. This appointment was made pursuant to the pro- 
visions of section 201 of the Naval Reserve Act of June 25, 
1938 (c. 690, 52 Stat. 1175, 1178), authorizing the appoint- 
ment in the Naval Reserve of “ex-officers” of the Regular 
Navy who have been honorably discharged therefrom after 
not less than 4 years’ service therein, and providing that 
such officers may be assigned to the Fleet Reserve created 
by the act, Thereafter, as an officer of the Fleet Reserve, 
Captain Gleason was employed on active duty in the Navy. 
Upon reaching the age of 64 years he requested to be trans- 
ferred to the retired list of the Regular Navy in “accordance 
with sections 201 and 202 of the Naval Reserve Act of 1938.” 
He was, however, transferred to the honorary retired list 
of the Naval Reserve, effective October 1, 1940, by reason 
of having attained the age of 64 years. The order for his 
retirement was issued pursuant to the authority contained 
in section 309 of the Naval Reserve Act of 1938. 

The Naval Reserve Act of 1938 superseded and repealed 
the Naval Reserve Act of February 28, 1925, c. 374, 43 
Stat. 1080, as amended, and certain other statutes relating 
to the Neval Reserve. The statute establishes a Naval Re- 
serve consisting of the Fleet Reserve, the Organized Reserve, 
the Merchant Marine Reserve, and the Volunteer Reserve. 
Title II of the act relates to the Fleet Reserve. Title III 
_contains the heading, “Provisions Applicable Only to the 
Organized Reserve, Merchant Marine Reserve, and Volunteer 
Reserve.” 

With respect to the retirement of members of the Fleet 
Reserve, title II provides, in sections 204 and 206, that 
enlisted men transferred to the Fleet Reserve from the Regu- 
lar Navy shall, upon completion of 30 years’ service? or 


1“Thirty” years’ service changed to “Twenty” by the act of August 27, 1940, 
sec. § (b), 54 Stat. 864, 865. 
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in some cases upon being found not physically qualified, 
be transferred to the retired list of the Regular Navy with 
pay. These provisions for retirement are clearly not ap- 
plicable to officers appointed under section 201. There are 
no other provisions in title II dealing with retirement except 
two provisos to section 202, which state: 

“Provided, That all transfers from the Regular Navy to 
the Fleet Naval Reserve or to the Fleet Reserve, and all 
transfers of members of the Fleet Naval Reserve or the Fleet 
Reserve to the retired list of the Regular Navy, heretofore 
or hereafter made by the Secretary of the Navy, shall be 
conclusive for all purposes, and all members so transferred 
shall, from the date of transfer, be entitled to pay and allow- 
ances, in accordance with their ranks or ratings and length 
of service as determined by the Secretary of the Navy: 
Provided further, That the Secretary of the Navy, upon dis- 
covery of any error or omission in the service, rank, or rating 
for transfer or retirement, is authorized to correct the same 
and upon such correction the person so transferred or retired 
shall be entitled to pay and allowances, in accordance with 
his rank or rating and length of service as determined by 
the Secretary of the Navy.” 

It appears from the face of the statute, and is confirmed 
by the legislative history of the provision (see 46 Stat. 375; 
S. Rept. No. 350, 71st Cong., 2d sess.), that the first proviso 
merely gives finality to the action of the Secretary of the 
Navy in making transfers or retirements. The second pro- 
viso authorizes the correction of errors. Neither of the 
provisos, nor any other provision in title II, requires the 
transfer of officers of the Fleet Reserve, appointed under 
section 201, to the retired list of the Regular Navy. 

The pertinent portion of section 309 under which Captain 
Gleason was retired reads as follows: 

“An honorary retired list for the Naval Reserve is hereby 
established and officers and enlisted men of the Naval Re- 
serve shall be placed on this retired list of the Naval Reserve 
without pay or allowances, upon reaching the age of sixty- 
four years, or upon their own request, after thirty years’ 
service in the Nava] Reserve, except as otherwise provided 
in this act * * *.” 

There would be no question that the action of the Secre- 
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tary of the Navy in retiring Captain Gleason under this 
provision was proper, except for the fact that section 309 
is included in title ITI of the act and the heading to title ITT, 
as noted above reads, “Provisions Applicable Only to the 
Organized Reserve, Merchant Marine Reserve, and Volun- 
teer Reserve.” The question is whether, despite the heading 
of title III, the Congress intended the provisions of section 
309 to be applicable to officers of the Fleet Reserve appointed 
under section 201. 

Since the Naval Reserve Act of 1938 is a revision of prior 
statutes, it must be read in connection with the former acts 
in order to determine its meaning. United States V. Bowen, 
100 U. S. 508, 518. A review of the prior legislation dis- 
closes that it has been the uniform policy of the Congress 
to require all officers of the Naval Reserve to be disenrolled 
or retired upon reaching the age of 64 years. Thus, the 
original act of August 29, 1916, as amended by the act of 
July 1, 1918, c. 114, 40 Stat. 704, 711, provided that “mem- 
bers of the Naval Reserve Force shall upon reaching the 
age of sixty-four years be disenrolled,” except in time of 
war or national emergency. This provision applied to all 
officers of the Naval Reserve Force without regard to their 
classification in the force. It was superseded by section 19 
of the Naval Reserve Act of 1925, which also applied to all 
officers of the Naval Reserve, and which in turn was re- 
placed by section 309 of the Naval Reserve Act of 1938. An 
examination of the two sections last mentioned discloses that, 
except for the caption of title III under which section 309 of 
the 1938 act appears, they are without material difference 
so far as concerns the present question. 

In view of this established policy with respect to retire- 
ment of Naval Reserve officers, it would seem likely that had 
the Congress intended to effectuate a change, it would have 
done so in unambiguous language. It is true that the House 
Committee on Naval Affairs, in reporting the bill which 
became the Naval Reserve Act of 1938, stated that “section 
309 establishes an honorary retired list for the Naval Re- 
serve to which officers and men of the Special,? Merchant 


2 The bill was amended to strike out the word “Special” and insert in lieu 
thereof the word “Organized.” 
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Marine, and Volunteer Reserves shall be transferred” (H. 
Rept. No. 2465, 75th Cong., 3d sess., 10). However, the 
Report also enumerates the changes which it was intended 
that section 309 would effect in the prior section 19, and 
this enumeration makes no reference to any proposed change 
in the retirement provisions relating to officers of the Fleet 
Reserve (id. 10-11; see also, Cong. Rec., 75th Cong., 3d sess., 
8946). 

Furthermore, it has been the uniform administrative prac- 
tice under the Naval Reserve Act of 1916, as amended, to 
disenroll all officers of the Naval Reserve Force, including 
officers of the Fleet Naval Reserve and ex-officers of the 
Regular Navy, upon reaching the age of 64 years, and also 
the uniform practice under the Naval Reserve Act of 1925 
to place all officers of the Naval Reserve, including officers 
of the Fleet Reserve and ex-officers of the Regular Navy, 
upon the honorary retired list upon reaching the age of 64 
years. It should be noted, also, that the requirement of 
retirement at 64 accords with the established policy with 
respect to officers of the Regular Navy, who are likewise 
required to be retired from active service upon attaining 
the age of 64 (U. S. C., title 34, sec. 384). It must be 
assumed that this practice was known to the Congress at the 
time it was revising the Naval Reserve Act of 1925. I find 
nothing in the legislative history of the statute disclosing 
a purpose to depart from such policy. 

Finally, it is significant that in amending the Naval Re- 
serve Act of 1938 in 1940, the House and Senate committees 
referred to certain sections in title III as applicable to all 
branches of the Naval Reserve (H. Rept. No. 2498, 76th 
Cong., 3d sess., 6-7; S. Rept. No. 1947, 76th Cong., 3d sess., 
9-10). 

ae the circumstances, I am of the opinion that the 
provisions of section 309 of the Naval Reserve Act of 1938 
are applicable to the retirement of officers of the Fleet 
Reserve, and I find no legal objection to the order of the 
Secretary of the Navy, above mentioned, transferring Cap- 
tain Henry M. Gleason to the honorary retired list of the 
Naval Reserve. 

Respectfully, 


ROBERT H. JACKSON. 
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IMPORTATION OF MEAT FROM TIERRA DEL FUEGO 


Tierra del Fuego may be treated as a country separate from continental 
Argentina and Chile in the administration of the statute forbidding 
the importation of meat from countries in which rinderpest or foot- 
and-mouth disease exists. 

May 16, 1941. 

The SECRETARY oF AGRICULTURE. 

My Dear Mr. Secretary: In your letter of May 14 you 
request my opinion “whether Tierra del Fuego may be re- 
garded as a country, separate from continental Argentina 
and Chile, within the meaning of section 306 (a) of the Tariff 
Act of 1930 (U.S.C., title 19, sec. 1806 (a) ),” which reads as 
follows: 

“If the Secretary of Agriculture determines that rinder- 
pest or foot-and-mouth disease exists in any foreign country, 
he shall officially notify the Secretary of the Treasury and 
give public notice thereof, and thereafter, and until the 
Secretary of Agriculture gives notice in a similar manner 
that such disease no longer exists in such foreign country, 
the importation into the United States of cattle, sheep, or 
other domestic ruminants, or swine, or of fresh, chilled, or 
frozen, beef, veal, mutton, lamb, or pork, from such foreign 
country, is prohibited.” 

A somewhat similar question under the same statute was _ 
dealt with in the Attorney General’s opinion of August 11, 
1933, 37 Op. 225, and I quote therefrom the nn 
(reap: 

“The Republic of Argentina, of course, 1s a foreign coun- 
try, and no reasons have been presented to me which, in my 
opinion, would justify a conclusion that the soothers part, 
referred to as Patagonia, may be considered a separate coun- 
try. It appears from the Encyclopaedia Britannica and 
from Nelson’s Perpetual Loose Leaf Encyclopaedia (cor- 
rected to 1933) that ‘Patagonia’ is a name commonly applied 
to the southern part of South America, embracing territory 
within both Chile and Argentina, and it further appears 
that the Patagonian portion of Argentina is geographically 
contiguous to the remainder of Argentina, the whole con- 
stituting a single political entity, one country, the Republic 
of Argentina.” 
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The Solicitor of the Department of Agriculture in an 
opinion submitted with your letter points out that Tierra 
del Fuego, unlike Patagonia, is not geographically contigu- 
ous to either Argentina or Chile (save, perhaps, in a very 
broad sense), being wholly separated from the mainland of 
South America by the Magellan Strait, and that it is far 
removed from territory in which the foot-and-mouth disease 
is prevalent. . 

The Supreme Court, in the case of Burnet v. Chicago 
Portrait Co., 285 U.S. 1, 5, pointed out that the term “for- 
eign country” has no fixed meaning when used in a statute. 
The meaning to be given the term depends upon the purpose 
of the particular legislation in which the expression is used. 
The following excerpt is from the opinion of the Court: 

“The word ‘country,’ in the expression ‘foreign country,’ 
is ambiguous. It may be taken to mean foreign territory 
or a foreign government. In the sense of territory, it may 
embrace all the territory subject to a foreign sovereign 
power. When referring more particularly to a foreign gov- 
ernment, it may describe a foreign State in the international] 
sense, that 1s, one that has the status of an international 
person with the rights and responsibilities under interna- 
tional law of a member of the family of nations; or it may 
mean a foreign government which has authority over a par- 
ticular area or subject-matter, although not an international 
person but only a component part, or a political subdivision, 
of the larger international unit. The term ‘foreign country’ 
is not a technical or artificial one, and the sense in which it 
is used in a statute must be determined by reference to the 
purpose of the particular legislation.” 

Having in mind the obvious purpose of the statute, the 
geographical meaning of the term rather than its political 
meaning conforms with such purpose, where, in any event, 
the political meaning includes noncontiguous geographical 
areas, or where contiguous geographical areas encompass 
more than one political entity. Under this view, continental 
Argentina is a foreign country and Tierra del Fuego is also 
a foreign country notwithstanding that Tierra del Fuego 
is in part under the sovereignty of Argentina and in part 
under the sovereignty of Chile. Importations from all or 
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any of these foreign areas may be prevented under the con- 
ditions stated in the statute; and political jurisdiction is not 
the controlling factor. Your Solicitor indicates that the 
practice of your Department in the administration of the 
statute has been to this effect; that is, to regard the term 
“foreign country” as used primarily in a geographical rather 
than a political sense, as evidenced by the list of such countries 
from which importations are now forbidden (5 Fed. Reg. 
4260). Accordingly, the present question is not controlled 
by the fact that a part of Tierra del Fuego is politically a 
part of Argentina. 

If, therefore, having in mind the purpose of the statute to 
avoid risk of introduction of the disease into this country, 
you find that the disease does not exist in Tierra del Fuego 
and that the geographical separation of it from continental 
Argentina and Chile is sufficient to avoid such risk, it is my 
opinion that it is within your discretion to treat Tierra del 
Fuego separately and that it need not necessarily be included 
in provisions which apply to continental Argentina and 
Chile. 

Respectfully, 
ROBERT H. JACKSON. 


TRAINING OF BRITISH FLYING STUDENTS IN THE UNITED 
STATES 


The training of British flying students in civilian institutions of the 
United States offends no law and requires no specific statutory 
authority. 

It is within the power of the President as Commander in Chief to 
authorize the instruction of British flying students by members of 
the Army Air Corps at air corps training centers. 

The furnishing of airplanes, fuel, spare parts, instruction books, and 
Similar articles for the use of such students is authorized by the 
Lend-Lease Act. 


May 23, 1941.1 
‘THE PRESIDENT. 
My Dear Mr. Preswent: I have the honor to refer again 
(o the memorandum of your Secretary, General Edwin M. 
Watson, dated May 12, 1941, and to my letter to you dated 


1 Released for publication October 16, 1942. 
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May 14, 1941, relating to a proposal of the Secretary of 
War to authorize the training in Air Corps and civilian 
aviation schools of a number of British flying students. 
In my letter of May 14 I stated that elementary training 
in civilian aviation schools could be legally provided for, 
but that certain legal questions arise in connection with the 
proposal to give basic and advanced training in schools 
maintained and operated by the Air Corps. Further con- 
sultation with the War Department has been had and I 
have informally advised that Department that the proposal 
may legally be put into operation upon your direction. In 
view of my letter of May 14 it seems advisable to outline 
the basis for my conclusion. | 

1. With regard to collaboration by the Secretary of War 
with representatives of the Government of the United 
Kingdom in arrangements necessary for the utilization of 
available civilian institutions for instruction in subjects 
incident to aviation, it seems clear that such collaboration 
with a friendly power, with respect to training to be given 
its nationals in schools which are open to them, offends no 
law. No specific statutory authority need be relied upon 
to support the right so to collaborate. The general admin- 
istrative responsibility of the President and as well of the 
Secretary of War with respect to the potential air forces of 
the United States would seem clearly to make such collabora- 
tion permissible, and indeed desirable, so that the utilization 
of these schools by nationals of other nations may be worked 
out in relation to their use by our own nationals for whose 
benefit they were primarily instituted. 

As to fiscal assistance for the training im these schools, I 
understand arrangements are under consideration; but since 
these have not been submitted for approval, I express no 
opinion now as to them, except as the subject is hereinafter 
dealt with in relation to other parts of the program. 

2. It 1s also proposed that basic training and advanced 
training be given British flying students at one of the train- 
ing centers now maintained by the Army Air Corps. This 
part of the program involves two different aspects: (a) the 
furnishing of airplanes, fuel, spare parts, instruction books 
and similar articles; and (b) the furnishing of instruction 
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by members of the Air Corps. I shall consider these two 
features of the proposal separately. 

(a) As to the furnishing of the tangible articles just 
enumerated, it is clear that such action is authorized by the 
express terms of the act of March 11, 1941, popularly known 
as the Lend-Lease Act (c. 11, 55 Stat. 31). Section 3 (a) (2) 
of the Lend-Lease Act provides in part as follows: 

“Notwithstanding the provisions of any other law, the 
President may, from time to time, when he deems it in the 
interest of national defense, authorize the Secretary of War, 
the Secretary of the Navy, or the head of any other depart- 
ment or agency of the Government * * * 

“(2) To sell, transfer title to, exchange, lease, lend, or 
otherwise dispose of, to any such government [i. e., to the 
government of any country whose defense the President 
deems vital to the defense of the United States] any de- 
fense article * * *,” 

Section 2 (a) of the act defines the term “defense article” 
in part as: 

“(1) Any weapon, munition, aircraft, vessel, or boat; 

“(2) Any machinery, facility, tool, material, or supply 
necessary for the manufacture, production, processing, re- 
pair, servicing, or operation of any article described in this 
subsection ; 

“(3) Any component material or part of or equipment 
for any article described in this subsection ; 

“(4) Any agricultural, industrial or other commodity or 
article for defense.” | 

Section 3 (b) of the act provides in part: 

“The terms and conditions upon which any such for- 
eign government receives any aid authorized under sub- 
section (a) shall be those which the President deems 
satisfactory * * *.” 

Under these provisions the President may authorize the 
Secretary of War to dispose of airplanes, fuel, spare parts, 
instruction books and like articles to the British Govern- 
ment for use by British students at an Air Corps training 
center upon such terms as he deems satisfactory. 

(b) With respect to the other feature of the proposal— 
the furnishing of instruction by members of the Air 
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Corps—I am inclined to the opinion that such action is 
likewise authorized by the Lend-Lease Act, but defer con- 
sideration of that act as it bears on the subject because it 
seems to me that there is ample authority resting on broader 
grounds. 

Article II, section 2, of the Constitution provides that 
the President “shall be Commander in Chief of the Army 
and Navy of the United States.” By virtue of this con- 
‘stitutional office he has supreme command over the land 
and naval forces of the country and may order them to 
perform such military duties as, in his opinion, are neces- 
sary or appropriate for the defense of the United States. 
These powers exist in time of peace as well as in time of 
war. 

In Black, Handbook of American Constitutional Law (3d 
ed., 1910), it 1s stated with respect to the authority of the 
President as Commander in Chief: 

“* * * in virtue of his rank as head of the forces, he 
has certain powers and duties with which Congress cannot 
interfere. For instance, he may regulate the movements of 
the army and the stationing of them at various posts. So 
also he may direct the movements of the vessels of the 
navy, sending them wherever in his judgment it is expedi- 
ent.” (p. 115.) 

Likewise in Willoughby, The Constitutional Law of the 
United States (2d ed., 1929), it is said: 

“The constitutional commander-in-chief of the army and 
navy of the United States, and of the militia of the sev- 
eral States, when called into the service of the United 
States, is the President. Through, or under, his orders, 
therefore, all military operations in time of peace, as well 
as of war, are conducted. He has within his control the 
disposition of troops, the direction of vessels of war and 
the planning and execution of campaigns” (pp. 1565-6). 

See also Corwin, Zhe President: Office and Powers (1940) 
pp. 194-7. 3 

Thus the President’s responsibility as Commander in 
Chief embraces the authority to command and direct the 
armed forces in their immediate movements and operations 
designed to protect the security and effectuate the defense 
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of the United States. As pointed out by the texts just cited, 
this authority undoubtedly includes the power to dispose of 
troops and equipment in such manner and on such duties 
as best to promote the safety of the country. Likewise of 
course the President may order the carrying out of maneu- 
vers or training, or the preparation of fortifications, or the 
instruction of others in matters of defense, to accomplish 
the same objective of safety of the country. Indeed the 
President’s authority has long been recognized as extending 
to the dispatch of armed forces outside of the United States, 
either on missions of good will or rescue, or for the purpose 
of protecting American lives or property or American in- 
terests. See Willoughby, Zhe Constitutional Law of the 
United States (2d ed., 1929) pp. 1567-8; Corwin, The Presi- 
dent: Office and Powers (1940) pp. 240-250; Department of 
State Publication No. 538 (1934), The Right to Protect Citi- 
zens in Foreign Countries by Landing Troops. 

Under the circumstances now existing the authority of 
the President to direct members of the Air Corps to in- 
struct British students in the art of aviation would seem to 
fall directly within the President’s power of Commander in 
Chief as traditionally exercised. Through the enactment 
of the Lend-Lease Act the Congress has explicitly enunci- 
ated the policy that the defense of certain countries now at 
war, including Great Britain, is vital to our own defense 
and that the furnishing of aid to such countries is essen- 
tial to the security of the United States. As the report of 
the House Committee on Foreign Affairs states, “our na- 
tional policy is and should be * * * for our own na- 
tional security, to aid Britain and those other nations whose 
defense is vital to the defense of the United States by sup- 
plying them as quickly and as efficiently as possible with 
defense articles in a manner consistent with our democratic 
procedures” (H. Rept. No. 18, 77th Cong., 1st sess., p. 2; 
see also S. Rept. No. 45, 77th Cong., Ist sess., p. 2). The 
Congress having authorized, under the policy above stated, 
certain definite forms of very substantial aid to Britain, it 
would be anomalous indeed were the President, as Com- 
mander in Chief of the Army and Navy, without authority 
to direct certain of the forces under his command to aid in 
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instructing those whose defense of their own country is 
deemed vital to the defense of the United States under 
present world conditions. I have no doubt of the Presi- 
dent’s lawful authority to utilize forces under his command 
to instruct others in matters of defense which are vital to 
the security of the United States. The broad power to 
utilize such forces for even more active national defense 
includes the less power here involved. 

I am aware of no statute which seeks to negative this 
authority in the President. On the contrary, there are 
provisions of the Lend-Lease Act which support the pro- 
posal under consideration. See section 3 (a) (4), in rela- 
tion to the definition of “defense information” contained in 
section 2 (b) ; the report of the Senate Committee on For- 
eign Relations explaining said provisions (S. Rept. No. 45, 
supra, p. 3); the report of the House Committee on Foreign 
Affairs (H. Rept. No. 18, supra, p. 3), and section 10 of the 
act, which contemplates the “use of the land and naval 
forces of the United States” in the “communication of in- 
formation.” See, also, the broad provisions of section 5 of 
the act of July 2, 1940, c. 508, 54 Stat. 712, 714, reading in 
part: 

“The President is authorized * * * through the ap- 
propriate agencies of the Government (1) to provide for 
emergencies affecting the national security and defense and 
for each and every purpose connected therewith * * *.” 

3. I have not discussed the matter of admission of the 
students to this country under existing statutes applicable to 
that subject, because this is not within the purview of the 
memorandum to me; nor whether there is involved any 
question of international law. As to the latter, the question 
has been resolved for present purposes, by the settled na- 
tional policy of aid to other countries whose defense is vital 
to our own, and is not deemed to be opened for further con- 
sideration by the memorandum of reference to me. 

Respectfully, 
ROBERT H. JACKSON. 
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NATURALIZATION, PROOF OF ENTRY FOR PERMANENT 
RESIDENCE 


Under section 312 of the Nationality Act of 1940, proof of legal entry 
for permanent residence is a condition precedent to naturalization 
of an alien spouse of an American citizen who is abroad in the 
employment of the Government. 

May 26, 1941. 

The SECRETARY OF STATE. 

My Dear Mr. Secretary: Reference is made to your com- 
munication of April 23, 1941, requesting my opinion “whether 
an alien spouse of a citizen of the United States who is 
abroad in the employment of the Government of the United 
_ States is required under section 312 of the Nationality Act of 
1940 to prove that he or she legally entered the United States 
for permanent residence under the immigration laws of the 
United States as a condition precedent to naturalization.” 

The Nationality Act of 1940 (October 14, 1940, c. 876, 54 
Stat. 1137) provides in section 301 (d) that “a person may be 
naturalized as a citizen of the United States in the manner 
and under the conditions prescribed in this act, and not 
otherwise.” Other provisions of the act specify certain 
general requirements with which all aliens not exempt there- 
from must comply as a prerequisite to naturalization. 
Among these general requirements are (1) the filing in the 
prescribed manner of a declaration of intention to become a 
citizen of the United States, (2) the filing in a court of com- 
petent jurisdiction of a petition for naturalization, (3) proof 
of legal entry in the United States for permanent residence, 
and (4) proof of prescribed periods of residence within the 
United States and within the jurisdiction of the court before 
which the naturalization proceeding is pending. See section 
332, paragraphs 9, 11, 13, and 14. 

Section 312 of the act reads in pertinent part: 

“An alien, whose spouse is (1) a citizen of the United 
States, (2) in the employment of the Government of the 
United States, * * * and (3) regularly stationed abroad 
in such employment, and who is (1) in the United States at 
the time of naturalization, and (2) deelares before the nat- 
uralization court in good faith an intention to take up resi- 
dence within the United States immediately upon termina- 
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tion of such employment abroad of the citizen spouse, may be 
naturalized upon compliance with all requirements of the 
naturalization laws, with the following exceptions: 

“(a) No declaration of intention shall be required; and 

“(b) No prior residence within the United States or within 
the jurisdiction of the naturalization court or proof thereof 
shall be required.” [Italics supplied. |] 

Section 312 is one of seventeen sections of the Nationality 
Act of 1940 dealing with the naturalization of special classes 
of aliens. Each of these sections prescribes how persons men- 
tioned in it may be naturalized, expressly exempting them, 
wholly or in part, from compliance with one or more of the 
general requirements for naturalization. 

Some of these sections expressly exempt persons named in 
them from the requirement, among others, to prove legal entry 
in the United States for permanent residence. For example, 
section 317 expressly exempts persons mentioned in it from 
that requirement and also from the requirements (1) to file 
declaration of intention to become a citizen and (2) to prove 
the statutory periods of residence within the United States 
and within the jurisdiction of the court. Section 312 also 
expressly exempts persons named in it from the two require- 
ments last mentioned but does not so exempt them from the 
other. It is believed that if the Congress had intended to 
extend that exemption to them it would have done this also 
by express language. See United States v. Manzi, 276 U.S. 
463. 

Of significance, also, is the fact that alien spouses of citi- 
zens other than those mentioned in section 312 are not ex- 
empted from the requirement here in question. The other 
exemptions in section 312 being expressly granted, it is my 
opinion that the implied grant to spouses of one class of citi- 
zens of an exemption not granted to those of other classes 
should not be read into the section unless the purpose to grant 
it appears by clear implication. [ find no such implication. 

Attention is also invited to the regulations issued under the 
statute by this Department on January 9, 1941 (see Federal 
Register, issue of January 11, 1941, pp. 230 et seg.), which 
show an administrative interpretation in accord with the 
above view. Section 363.4 of these regulations in naming the 
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classes of persons who may be naturalized without filing cer- 
tificates of entry showing legal entry in the United States for 
permanent residence does not include persons mentioned in 
section 312. 

For the reasons given, it is my opinion that an alien spouse 
of a citizen of the United States who is abroad in the employ- 
ment of the Government of the United States is required to 
prove that he or she legally entered the United States for per- 
manent residence under the immigration laws of the United 
States as a condition precedent to naturalization. It is not 
necessary, of course, that the entry be for zmmediate perma- 
nent residence, since the statute permits naturalization upon 
a declaration made in good faith of an “intention to take up 
residence within the United States immediately upon termi- 
nation of such employment abroad of the citizen spouse.” 

Respectfully, 
ROBERT H. JACKSON. 


APPLICATION OF INCOME FROM DONATION TO LIBRARY OF 
CONGRESS TRUST FUND BOARD 


The Library of Congress Trust Fund Board is authorized to apply 
income from a donation only in accordance with the provisions of 
the statute creating the Board unless otherwise required by some 
proper condition attached to the donation. 


May 29, 1941. 
THE PRESIDENT. 

My Dear Mr. Preswwent: I have the honor to comply with 
your request of May 12 for my opinion upon a question 
submitted by the Librarian of Congress, who is also Secretary 
of the Library of Congress Trust Fund Board. 

By an offer dated December 20, 1938, and accepted by the 
Library of Congress Trust Fund Board on December 22, 
1938, Miss Annie-May Hegeman, of Pittsburgh, Pa., made 
a gift to the Board as indicated by the following paragraphs 
from that offer. 

‘“‘As a memorial to my father, Henry Kirke Porter, it is 
my pleasure to tender to the Library of Congress Trust Fund 
Board the conveyance of the parcels of land owned by me at 
the corner of Sixteenth and I Streets in the City of Washing- 
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ton, District of Columbia, as a gift, upon an agreement that 
when the property is sold one-half of the net proceeds of such 
sale will be added to the permanent invested funds held by 
your Board as Trustees for the Library of Congress. * * * 
I authorize the Library of Congress Trust Fund Board to sell 
said property at such time or times and upon such terms or 
conditions as it may in its absolute discretion deem advisable. 

“When a sale of the property is made by your Board, I 
direct your Board to pay over to the Smithsonian Institution, 
of Washington, D. C., the remaining one-half of the net 
proceeds of such sale, to be applied by the Smithsonian 
Institution for such purposes as I have designated to it in 
a formal offer contained in my letter to the Institution 
bearing the date of this letter. 

“If any income is derived from the property before such 
sale is made by your Board, I authorize your Board to receive 
and apply such income as Trustees for the Library of Con- 
gress for such purposes and in such manner as your Board 
in its absolute discretion may deem advisable. * * *” 

Efforts to sell the property have so far been unsuccessful 
and the Board has now leased the property to the Executive 
office for the use of the Division of Defense Housing Coordi- 
nation at a rental of $10,000 a year, subject, however, to 
cancellation of the lease in the event a sale is effected. 

The Librarian in a letter addressed to the Secretary of the 
Smithsonian Institution stated his view that “it would be 
equitable if the Board could authorize payment of one-half 
of the income from the Hegeman property, under the present 
lease, to the Smithsonian Institution,” but expressed doubt 
that there is authority for such disposition of the income. 
The Secretary of the Smithsonian Institution responded, in 
part, as follows: 

“3. It is noted that it is interpreted that this language 
would not permit the Board to transfer part of the income 
to the Smithsonian Institution. 

“4. On behalf of the Institution it is submitted on the 
contrary that this language seems to leave your Board free 
to apply the income to any purpose at its absolute discretion. 
The expression “Trustees for the Library of Congress’ does 
not in our view refer in this connection to other functions 
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than as trustees of the Hegeman fund, and does not require 
them to expend solely for the direct interests of the Library 
when inclination and ethical considerations point elsewhere. 

“5. Itis further submitted that if the view suggested under 
(3) should prevail, the wishes of the donor for the support. 
of the Smithsonian Institution might never be fulfilled. For 
it 1s conceivable that the property may never be sold, but 
always rented. 

“6. I therefore beg to submit these considerations for your 
attention, with the approval of the Executive Committee, 
at the same time informing you that the Institution would 
welcome the reference of the matter to the Attorney General 
for a legal ruling if necessary.” 

Under the statute (U.S. C., title 2, sec. 156) which created 
the Library of Congress Trust Fund Board it is “authorized 
to accept, receive, hold, and administer such gifts or bequests 
of personal property for the benefit of, or in connection with, 
the Library, its collections, or its service, as may be approved 
by the Board and by the Joint Committee on the Library.” 
It is not authorized to apply income from donations to any 
other purpose in the absence of a proper condition attached 
to the donation, such as that relating to disposition of the net 
proceeds in the event of a sale. 

If, however, the property should remain unsold for a 
lengthy period this might result in defeat, or partial defeat, 
of the donor’s intentions and might result in a challenge by 
the donor or by her heirs, as in 7readwell v. Putnam, 65 F. 
(2d) 604, arising out of a gift to the Library and delay 
(found by the court to be excusable) in carrying out its 
conditions. 

In my opinion the safer course and the one most nearly 
cognizant with the equities of the matter is for the Library of 
Congress Trust Fund Board to explain the situation to the 
donor, seek her approval of a division of the income with the 
Smithsonian Institution, and then, if such approval is had, 
recommend the enactment of enabling legislation. 

Respectfully, 
ROBERT H. JACKSON. 
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AUTHORITY TO PURCHASE LAND 


Under R. S. 3736, providing that “no land shall be purchased on ac- 
count of the United States, except under a law authorizing such 
purchase,” authority to purchase land need not be conferred by 
express statutory provision but may be implied. 

The Emergency Relief Appropriation Act of 1941, making an appro- 
priation for the prosecution of “projects involving construction and 
operation of migratory labor camps,” impliedly authorizes the pur- 
chase of land necessary for the sites of such camps. 


JUNE 3, 1941. 
THE SECRETARY OF AGRICULTURE. 

My Dear Mr. Secretary: Reference is made to the letter 
of the Assistant Secretary, dated May 23, 1941, requesting 
my opinion as to the availability of funds appropriated to 
the Department of Agriculture for the acquisition of land 
to be used as sites for migratory labor camps. The facts, 
as stated in your letter, are as follows: 

“Under section 2 (b) (6) (b) of the Emergency Relief 
Appropriation Act, fiscal year 1941 (54 Stat. 611), funds are 
made available to this Department for the prosecution of 
‘projects involving construction and operation of migratory 
labor camps.’ It isthe purpose of such projects to provide at 
least a minimum of decent living facilities for migrant farm 
laborers and their families. A typical camp project consists 
of a number of low-cost homes or shelters, and, where weather 
conditions permit, platforms for tents. Each project also 
includes complete sanitary units, containing shower baths, 
toilets and laundry tubs, and usually a first-aid clinic and a 
community or assembly building.” 

You state that the question has now been raised as to 
whether the funds appropriated to the Department for such 
projects are available for the acquisition of land to be used 
as sites therefor, 1n view of the provisions of the act of May 
1, 1820, 3 Stat. 568, R. S. 3736 (U.S. C., title 41, sec. 14), pro- 
viding that “no land shall be purchased on account of the 
United States, except under a law authorizing such pur- 
chase.” You further state that the camps “by their very 
nature, obviously require sufficient land upon which to con- 
struct the buildings, tent platforms and other structures 
comprising such camps.” 

It is well settled that under R. S. 3736 authority to pur- 
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chase land on account of the United States need not be con- 
ferred by express provision of statute but may be implied. 
15 Op. A. G. 212; 22 Op. 665 ; 37 Op. 288; see also 28 Op. 4138; 
but cf. 11 Op. 201; 19 Op. 79. Thus, in 15 Op. 212, an appro- 
priation for “the construction of a movable dam, or a dam 
with adjustable gates, for the purpose of testing substantially 
the best method of improving permanently the navigation of 
the Ohio River and its tributaries,” was held available for 
the purchase of such land as was necessary for the construc- 
tion of the dam. In 22 Op. 665, an appropriation for 
.“transportation of the Army and its supplies,” including 
“opening roads and building wharves * * * and for 
constructing roads and wharves,” was held available for the 
purchase of necessary land on which to construct wharves. 
And in 37 Op. 288, an appropriation “for making loans for 
and otherwise aiding in the purchase of subsistence home- 
steads,”’ was held available for the purchase of land upon 
which subsistence homesteads were to be constructed. 

The conclusions reached in the foregoing opinions are con- 
firmed by the decision of the Circuit Court of Appeals for 
the Second Circuit in Burns v. United States, 160 Fed. 631, 
the only court decision dealing with this precise issue. In 
that case an appropriation “for erecting a mound or sea wall 
along the peninsula which separates Lake Erie from Buffalo 
Creek” was held to justify the purchase of the land necessary 
for construction. With respect to an objection based upon 
R. S. 3736 the court said: 

“Tf this strip was necessary to or proper for the protection 
of the sea wall we think that the act impliedly authorized 
the purchase. The power to build a sea wall implies the 
power to do whatever is necessary to that end.” (p. 634) 

See, also, United States v. Threlkeld, 72 F. (2d) 464 
(C. C. A. 10th), certiorari denied 293 U. S. 620. 

In the present case, as stated in your letter, the construc- 
tion of migratory labor camps necessarily requires the use of 
land. I am of the opinion, therefore, that authority to ac- 
quire such land may be implied and that the funds available 
under the Emergency Relief Appropriation Act, 1941, may 
be used for that purpose. 


Respectfully, 
ROBERT H. JACKSON. 
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USE OF AIRPORTS 


An exclusive right to use an airport for a particular aeronautical ac- 
tivity is forbidden by section 303 of the Civil Aeronautics Act of 1938. 
The term “exclusive right” as used in section 303 means a right 
excluding or debarring another or others from enjoying or exercising 

a like right. 

JUNE 4, 1941. 
The SECRETARY OF CoMMERCE. 

My Dear Mr. Secretary: Reference is made to the letter 
of the Acting Secretary dated April 30 requesting my in- 
terpretation of section 303 of the Civil Aeronautics Act of 
1938 (June 23, 1938, c. 601, 52 Stat. 973, 986), which provides: 

‘No Federal funds, other than those expended under this 
act, shall be expended, other than for military purposes 
(whether or not in cooperation with State or other local 
governmental agencies), for the acquisition, establishment, 
construction, alteration, repair, maintenance, or operation 
of any landing area, or for the acquisition, establishment, 
construction, maintenance, or operation of air navigation 
facilities thereon, except upon written recommendation and 
certification by the Administrator, made after consultation 
with the Authority, that such landing area, or facility is 
reasonably necessary for use in alr commerce or in the 
interests of national defense. Any interested person may 
apply to the Administrator, under regulations prescribed by 
him, for such recommendation and certification with respect 
to any landing area or air navigation facility proposed to be 
established, constructed, altered, repaired, maintained, or 
operated by, or in the interests of, such person. There shall 
be no exclusive right for the use of any landing area or air 
navigation facility upon which Federal funds have been 
expended.” 

The last sentence of this section declares that “there shall 
be no exclusive right for the use of any landing area or 
air navigation facility upon which Federal funds have been 
expended.” Funds for the construction, improvement and 
repair of not to exceed 250 “public airports and other public 
landing areas” have been appropriated by the act of October 
9, 1940, c. 780, 54 Stat. 1030. The Acting Secretary states 
that these funds are being expended by the Administrator 
of Civil Aeronautics under the Civil Aeronautics Act of 
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1938, and that some airports which he desires to develop in 
his current program have “outstanding contracts and leases 
granting exclusive rights” to conduct at those airports par- 
ticular “aeronautical activities, such as air carriers, charter 
operators and flying schools.” It further appears that similar 
contracts and leases have also been found at airports subject 
to the provisions of section 303 upon which other Federal 
funds have been expended, or are being expended.- The 
question which the Administrator is required to determine 
and upon which my advice is desired is whether an exclusive 
right to use an airport for a particular aeronautical activity, 
such as an air carrier, is an “exclusive right for the use of — 
any landing area” within the meaning of section 303. 

The restrictions imposed by the provisions of section 303 
of the Civil Aeronautics Act of 1938 upon the expenditure 
of Federal funds upon landing areas and air navigation 
facilities make it clear that the term “exclusive right” as used 
in the section was intended to describe a power, privilege, or 
other right excluding or debarring another or others from 
enjoying or exercising a like power, privilege, or right. This 
meaning is confirmed by the legislative history which shows 
that the purpose of the provision is to prohibit monopolies 
and combinations in restraint of trade or commerce and to 
promote and encourage competition in civil aeronautics in 
accordance with the policy of the act (sec. 2). Cong. Rec., v. 
83, pp. 6729, 6730. See, also, section 302 (a) of the statute 
which, in respect of the powers and duties of the Administra- 
tor, provides that no exclusive rights shall be granted for the 
use of any civil airway, landing area, or other air navigation 
facility. 

It seems very doubtful that the term “exclusive right for 
the use of any landing area” was intended to apply only to 
the use of an airport for all aeronautical purposes or to the 
total of the aeronautical uses to which it is or may be devoted. 
Under such a construction the grant to one person of the 
.exclusive right to use an airport for air carrier service would 
be permissible so long as another person or other persons used 
or were authorized to use it for other aeronautical activities. 
But this construction would give a monopoly at the airport 
to the air carrier operator and thus would frustrate the 
purpose of the limitation upon the use of Federal funds. I 
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find nothing in the language of the statute or its history 
requiring such a construction. The provision is clearly 
applicable to any right for the use of a landing area or an 
airport in civil aeronautics which is exclusive in character. 

Accordingly, it is my opinion that the grant of an exclusive 
right to use an airport for a particular aeronautical activity, 
such as an air carrier, falls within the provision of section 
303 of the Civil Aeronautics Act of 1938 proscribing any 
exclusive right for the use of any landing area. 

Other provisions of the statute are designed to insure the 
safety of the public and of persons engaged in air commerce. 
The above conclusion does not mean that in administering 
the provisions of section 303 it is necessary to permit such 
competition as would endanger the safety of the public and 
of persons engaged in air commerce. Any possible conflict 
between section 303 and the safety provisions of the statute 
is not presented by your present request for my opinion. 

Respectfully, 
ROBERT H. JACKSON. 


WITHDRAWAL OF PUBLIC LANDS 


The President is authorized to withdraw and reserve public lands 
for public uses freed of the operation of the mining laws not- 
withstanding the provisions of the Withdrawal Act of June 25, 
1910. 

A proposed Executive order entitled ‘Withdrawal of Public Lands 
for Use in Connection with the Squaw Butte Experimental Sta- 
tion—Oregon”’ is approved as to legality. 


JUNE 4, 1941. 
The SECRETARY OF THE INTERIOR. 

My Dear Mr. Secretary: Reference is made to your let- 
ter of February 13, 1941, and to the proposed Executive 
order* entitled “Withdrawal of Public Lands for Use in 
Connection with the Squaw Butte Experimental Station— 
Oregon” submitted by you and forwarded for my consider- 
ation by the Director of the Bureau of the Budget in ac- 
cordance with the provisions of Executive Order No. 7298 
of February 18, 1936. 

The proposed Executive order would withdraw certain 
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lands of the public domain in the State of Oregon from all 
forms of appropriation under the public land laws, and 
reserve such lands for the use of the Secretary of the 
Interior as an experimental range for scientific research 
and other studies to provide basic information for the ad- 
ministration of the Taylor Grazing Act of June 28, 1934, 
c. 865, 48 Stat. 1269 (U.S. C., title 43, secs. 315, e¢ seq.). 
You state that the lands now comprise part of a grazing 
district established under the said Taylor Grazing Act and 
are not subject to disposition under the public land laws 
generally but are open to location and entry under the Fed- 
eral mining laws. The purpose of the proposed order is so 
to withdraw and reserve the lands that they will not be 
subject to such mining laws. 

In submitting the order you rely upon no express stat- 
utory authority for its execution but upon the general 
authority of the President to withdraw public land for pub- 
lic use freed of the operation of the mining laws, notwith- 
standing the provisions of the act of June 25, 1910, c. 421, 
36 Stat. 847 (U.S. C., title 43, secs. 141-3), as amended by 
the act of August 24, 1912, c. 369, 37 Stat. 497. This act, 
generally referred to as the Withdrawal Act, reads in per- 
tinent part as follows: 

“That the President may, at any time m his discretion, 
temporarily withdraw from settlement, location, sale, or en- 
try any of the public lands of the United States including 
the District of Alaska and reserve the same for water-power 
sites, Irrigation, classification of lands, or other public pur- 
poses to be specified in the orders of withdrawals, and such 
withdrawals or reservations shall remain in force until re- 
voked by him or by an act of Congress. 

“Sec. 2. That all lands withdrawn under the provisions of 
this act shall at all times be open to exploration, discovery, 
occupation, and purchase under the mining laws of the 
United States, so far as the same apply to metalliferous 
minerals * * *,” 

Unless these provisions of the Withdrawal Act require a 
contrary conclusion, there is no doubt that the President has 
the power to withdraw and reserve public lands for public 
uses, freed of the mining laws which would be applicable 
except for such withdrawal. This was decided by the Su- 
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preme Court in United States v. Midwest Oil Company, 236 
U. S. 459, which involved a withdrawal order made prior to 
the passage of the 1910 Act. This power of the President, 
the Court pointed out, is a power acquired by the Executive 
through a long continued practice acquiesced in by the Con- 
gress. Congressional control over the public domain was 
recognized (pp. 471, 474-5) ; but, as the Court stated: 

“The Executive, as agent, was in charge of the public do- 
main; by a multitude of orders extending over a long period 
of time and affecting vast bodies of land, in many States 
and Territories, he withdrew large areas in the public in- 
terest. These orders were known to Congress, as principal, 
and in not a single instance was the act of the agent dis- 
approved. Its acquiescence all the more readily operated 
as an implied grant of power in view of the fact that its 
exercise was not only useful to the public but did not inter- 
fere with any vested right of the citizen.” (p. 475) 

The Court went on to say that there was no distinction 
in principle between the power to make a permanent reser- 
vation for Federal use and the power to make a temporary 
withdrawal pending classification of the lands under the 
land laws or pending action by the Congress, adding, 

“or if the power involved in making a Reservation could 
differ from that exercised in making a Withdrawal—then 
the Executive practice and congressional acquiescence, which 
operated as a grant of an implied power to make Perma- 
nent Reservations, are also present to operate as a grant of 
an implied power to make Temporary Withdrawals.” (p. 
478) 

Further, the Court pointed out, 

“* * * that, as the greater includes the less, the power 
to make permanent reservations includes power to make tem- 
porary withdrawals. For there is no distinction in prin- 
ciple between the two. The character of the power exerted 
is the same in both cases. In both, the order is made to serve 
the public interest and in both the effect on the intending 
settler or miner is the same.” (p. 476) 

The President, therefore, was possessed, prior to the act 
of 1910, of authority to make reservations of public lands 
for permanent Federal uses and also to make withdrawals 
of such lands for temporary public purposes. The act of 
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1910 expressly authorizes the President to make temporary 
withdrawals. The question is whether the Congress in so 
doing intended to legislate as to the full power of the Presi- 
dent and to limit his authority so that any withdrawal 
thereafter made by him must be under the terms of the act; 
or whether the Congress intended to legislate only with re- 
spect to temporary withdrawals for public purposes, leav- 
ing unimpaired the President’s power of permanent with- 
drawal for public uses. 

It is desirable to point out preliminarily that there is a 
recognized difference between the two kinds of withdrawals. 
It is true the Supreme Court stated in the Midwest case, as 
hereinabove pointed out, that there was no distinction in 
principle between a permanent reservation and a temporary 
withdrawal. But it is clear the Court was referring to the 
question of power, not to types of withdrawals. The Court 
referred to differing factual situations in which one type is 
used and not the other. Thus it gave instances of with- 
drawals in aid of legislation (pp. 476-80), and of with- 
drawals for reservations for public uses (pp. 470-1), the 
latter including withdrawals for the establishment of bird 
refuges, enlargement of Indian or military reservations, the 
setting aside of land for water, timber, fuel, hay, signal sta- 
tions, and target ranges. 

The Midwest case was decided February 23, 1915. The 
withdrawal order there upheld was dated September 27, 
1909. The Withdrawal Act was approved June 25, 1910; 
so that the question whether the Congress, in 1910, intended 
its legislation to cover the full power the President then 
possessed or thereafter was to have, is to be judged aside 
from the Midwest decision subsequently rendered. The de- 
cision is important principally as settling the question of 
the authority of the President except as that authority is 
affected by the act of 1910. 

Nevertheless, the Congress itself in 1910 recognized the 
power in the President to make permanent withdrawals for 
public uses, subject to subsequent Presidential or congres- 
sional revocation. The controversy was not about this, but 
was concerned with whether the President also could tem- 
porarily withdraw public lands pending the enactment of 
legislation designed to conserve the lands or provide for the 
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development of their natural resources. All that the act 
of 1910 expressly does is to authorize such temporary with- 
drawals, subject to certain limitations. It expressly nega- 
tives no power possessed by the President with respect to 
permanent withdrawals. Since the power of permanent 
withdrawal] and reservation for public use then existed and 
was recognized by the Congress when the 1910 act was 
passed, and since neither from the terms of the act nor from 
the circumstances surrounding its enactment is there to be 
divined an attempt to take away such power, I am of the 
opinion that the act may not properly be construed as cov- 
ering the full authority of the President, but must be con- 
sidered only as affirming the authority which had. been 
brought in question, namely, that to make temporary with- 
drawals. 

‘Reliance upon the circumstances surrounding the enact- 
ment of the Withdrawal Act requires a review of its history. 
On January 14, 1910, President Taft, supplementing at 
length his previous and briefer reference to the subject in 
his annual message, sent a special message to the Congress 
on the subject of the conservation of national resources 
(Cong. Rec. 61st Cong., 2d sess., pp. 621 et seg.). This mes- 
sage contained an exposition of the entire conservation situ- 
ation, cited the large number of temporary withdrawals 
which he had made pending the enactment of conservation 
legislation by the Congress, and referred to the inadequacy 
of existing statutes from a conservation standpoint. The 
President pointed out that the existing power to withdraw 
public land from the operation of the entry statutes, in cases 
where disposition of the land under such statutes would be 
detrimental to the public interests, was not clear or satis- 
factory ; that the power had been exercised by the President 
in the public interest with the hope that the Congress would 
affirm the action of the Executive; that the Congress un- 
fortunately had not thus far done so; that the question as 
to what the Executive under the circumstances should do was 
‘accordingly full of difficulty; and that it seemed to him 
that 1t was the duty of the Congress to validate the with- 
drawals which had been made, “and to authorize the Secre- 
tary of the Interior temporarily to withdraw lands pending 
submission to Congress of recommendations as to legis- 
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lation to meet conditions or emergencies as they arise.” The 
President also pointed out that these recommendations had 
been incorporated in bills, prepared by the Secretary of the 
Interior, which were at the disposition of the Congress. 

One of these bills, introduced shortly thereafter by Sen- 
ator Nelson, was S. 5485, entitled “A bill to authorize the 
Secretary of the Interior to make temporary withdrawals 
of areas of public land pending report and recommendation 
to Congress or for examination and classification” (Cong. 
Rec. 61st Cong. 2d sess., p. 734). In its report on S. 5485 
the Senate Committee on Public Lands proposed a substi- 
tute bill which was not limited to temporary withdrawals 
and gave the President unlimited power in his discretion to 
make withdrawals for all public purposes (S. Rept. 171, 
61st Cong. 2d sess.). But this report categorically asserted 
that the power set forth in the proposed bill already existed 
in the President. The bill was recommended to make the 
matter “definite and clear.” (p. 4) 

The bill which finally passed the Congress, although im- 
portant changes were made in its original terms, was H. R. 
24070. This bill as introduced also covered the entire field 
of the President's withdrawal power; but the House Com- 
mittee Report on it submitted April 11, 1910, as had the 
Senate Committee Report on S. 5485, pointed out that the 
President “has authority to withdraw lands for certain pur- 
poses, but there is difference of opinion as to the extent of 
that authority.” (H. Rept. 983, 61st Cong., 2d sess., p. 1) 
The Committee Report also states: 

“During the past few years large areas of the public 
domain have been withdrawn for classification, and submis- 
sion to Congress of recommendations of legislation relative 
thereto with a view of protecting and conserving public in- 
terest in valuable oil, coal, and other mineral land, water- 
power sites, etc. Since some of the withdrawals attempts 
have been made by different parties to appropriate land 
so withdrawn, upon the theory that the withdrawals were 
unauthorized. Hence the provision in the bill ratifying’ 
and confirming prior withdrawals. In view of the conflict- 
Ing opinions that exist as to the authority for past and fu- 
ture withdrawals, it 1s deemed necessary to adopt a measure 
that will clearly define the extent of such authority. The 
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importance of this legislation in aid of conserving such re- 
sources for the people is too manifest to require comment.” 
(p. 2) 

Representative Mondell, in charge of the legislation in the 
House, stated: 

“It has, I think, been uniformly held that the President, 
acting through the Secretary of the Interior, has the right 
to withdraw public lands for Federal purposes—for forts, 
light-houses, custom-houses, post-offices—for any strictly 
Federal purpose.” (Cong. Rec. 61st Cong., 2d sess., p. 4643) 

This statement was not challenged. The debate related to 
questions of withdrawing lands for classification and in aid 
of conservation legislation, which, as has been pointed out, 
was the problem that concerned the President when he laid 
the matter before the Congress in his message recommending 
legislation. Mr. Mondell clearly indicated this again when 
ut another point he said: 

“The legislation in question is requested by the President 
in view of his doubt as to his authority to make what he be- 
lieves needful, temporary withdrawals of lands for classi- 
fication or for the purpose of making recommendations to 
Congress. The bill is submitted for the purpose of remov- 
ing any doubt there may be in the minds of anyone as to 
the authority of the President * * *.” (bid. p. 4645) 

The bill was passed by the House in virtually its original 
form, but when it reached the Senate it was referred to the 
Committee on Public Lands, which reported back a substi- 
tute bill almost identical with the act as finally enacted. 
([bid. p. 6880) The Senate Committee eliminated from the 
House bill the provisions expressly covering the whole field 
of the President’s withdrawal power and substituted au- 
thorization to make temporary withdrawals for water-power 
sites, irrigation, classification of lands, or for other public 
purposes. It also placed in the bill limitations on the ef- 
fect of such withdrawals, requiring, among other things, 
that the lands so withdrawn be open to exploration, discov- 
ery, occupation and purchase under the metalliferous min- 
ing laws (sec. 2, supra). In the debate in the Senate, which 
again centered around the problem of conservation and re- 
lated almost entirely to the matter of withdrawal for classi- 
fication purposes and in aid of proposed conservation legis- 
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lation (/b6zd. pp. 7459-7479, 7538-7564, 8042-8060, 8150- 
8177), Senator Smoot, chairman of the committee in charge 
of the bill in the Senate, stated with respect to the power of 
permanent withdrawal for specific Federal uses: 

“In connection with that, I desire to say that im all this 
discussion it ought to be understood that these are tem- 
porary withdrawals, not for public uses, but for public 
purposes.” (Jbid. p. 7539) 

The bill passed the Senate in virtually the form in which 
it had been proposed by the Senate Committee. (bid. p. 
8177) 

Mr. Mondell thereafter, referring to the Senate substitute 
which was enacted and became the act of June 25, 1910 
([bid. p. 8673), stated: 

“We have earnestly re to grant to the President the 
authority which he has asked and which a majority of the 
American people seem to believe he ought to have. Under 
this law he will have that authority, except as limited in a 
very minor degree by the exceptions of section 2 of the 
substitute bill.” (bid. p. 8667) 

All that the President had asked, as seems clear from his 
message and from the circumstances under which it was 
transmitted to the Congress, was ratification by the Con- 
gress of the sort of withdrawals which were referred to in 
the message, and, in addition, clarification for the future of 
the Presidential power in regard to these temporary with- 
drawals for conservation and protection of the natural re- 
sources of the nation. He had not been concerned with 
permanent withdrawals for authorized public uses such as 
military reservations, light-houses, post-offices, or the like; 
and he sought nothing from the Congress in that regard. The 
requested ratification of his temporary withdrawals was not 
given because of the desire of the Congress that the legal 
status of lands included in these withdrawals should not be 
affected by the legislation (sec. 2). These matters were left 
for the judiciary to determine without legislative disturb- 
ance. The validity of these withdrawals, which rendered 
the mining laws inapplicable, was settled by the Midwest 
case. And the status of lands which would be temporarily 
withdrawn after the act of 1910 for purposes coming within 
its provisions was fixed by the terms of that act, which made 
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the mining laws applicable. It is my opinion that this 1s 
the limit of the effect of that legislation. To hold that by 
implication it goes further and covers the whole field of the 
larger power then lodged in the President, and which the 
committees and those in charge of the bill in both the House 
and the Senate stated he had, namely, the power to withdraw 
permanently and reserve for public uses, would not be 
justified. 

It has been suggested that this conclusion renders the act 
of 1910 wholly ineffective for the reason that if it be true 
that, notwithstanding withdrawals under authority of the 
1910 Act are subject to the metalliferous mining laws, never- 
theless the President may withdraw and reserve lands under 
a power independent of the act, the President may by the 
exercise of this independent power render the metalliferous 
mining laws inapplicable to lands to which the Congress 
intended them to apply. But this does not follow. When 
Jands are withdrawn temporarily for a purpose coming 
within the 1910 Act, those lands are subject to the terms of 
that act and accordingly said mining laws apply. If, how- 
ever, the lands are not withdrawn temporarily for a purpose 
within the 1910 Act, but for permanent use by the Govern- 
ment for other and authorized uses, the mining laws made 
applicable to lands withdrawn under the 1910 Act do not 
apply. The purpose of the particular withdrawal order 
before me is not questioned. It is one authorized by existing 
legislation ; and the proposed withdrawal is not a temporary 
one of the character of those which were in the minds of 
the President or of the Congress when the 1910 legislation 
was proposed and enacted. This is so notwithstanding the 
withdrawal now contemplated and any other permanent 
withdrawal, may be temporary in the very broad sense that 
they may be subsequently revoked by the President or by 
the Congress. 

In reaching the above conclusion that the power of with- 
drawal and reservation for permanent public uses, properly 
exercised, remains and is independent of the Withdrawal 
Act of 1910, I have not thus far relied upon administrative 
practice since the act was approved. This practice has not 
been uniformly clear; but reliance may well be placed upon 
it in support of the conclusion reached, because, on the 
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whole, the practice has been inconsistent with any other 
conclusion. The most pertinent element of this practice is 
revealed by the reports of the Secretary of the Interior to 
the Congress required by section 3 of the act. That section — 
provides that “the Secretary of the Interior shall report all 
such withdrawals to Congress at the beginning of its next 
regular session after the date of the withdrawals.” Each 
vear following the passage of the act the Secretary of the 
Interior has submitted to the Congress a report containing 
a list of all withdrawals of public lands made under the act 
of 1910. The reports from 1910-1918, inclusive, were printed 
as House or Senate Documents and have been examined. 
(H. Doc. 1080, 61st Cong., 8d sess.; H. Doc. 317, 62d Cong.. 
9d sess.; H. Doc. 1172, 62d Cong., 3d sess.; H. Doc. 482, 63d 
Cong., 2d sess.; H. Doc. 1465, 63d Cong., 3d sess.; H. Doc. 
466, 64th Cong., 1st sess.; S. Doc. 677, 64th Cong., 2d sess. ; 
H. Doc. 907, 65th Cong., 2d sess.; H. Doc. 1708, 65th Cong., 
3d sess.; see also H. Doc. 629, 66th Cong., 2d sess.; H. Doc. 
205, 69th Cong., 1st sess.) These reports do not contain 
numerous Executive orders providing for the withdrawal of 
public lands for specific Federal uses. For instance, the 
reports make no reference to Executive Order No. 1222, 
dated July 1, 1910, reserving lands for an agricultural experi- 
ment station; Executive Order No. 1237, dated August 15, 
1910, withdrawing land for naval purposes; Executive Order 
No. 1331, dated April 11, 1911, reserving site for a territorial 
executive mansion and museum building in Alaska; Executive 
Order No. 1347, dated May 6, 1911, reserving land for a 
military reservation; Executive Order No. 1520, dated April 
20, 1912, reserving land for light-house purposes; Executive 
Order No. 1555, dated June 19, 1912, reserving land for the 
use of the Hydah Tribe of Indians and natives of Alaska; 
and many others. 

Most of the withdrawals listed in these reports of the 
Secretary of the Interior relate to withdrawals of coal, 
oil, phosphate lands, water-power sites, and the like. The 
reports also list a number of withdrawals for forest ranger 
stations and scattered withdrawals for such Federal uses as 
experimental farms, wild life refuges, animal quarantine 
stations, military maneuvering grounds, and the like. Why 
these latter withdrawals are listed under the act of 1910 is 
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not clear. In any event, as noted above, many Executive 
orders withdrawing lands for public use were issued 
throughout the period of these reports and not listed in the 
reports as made under the act of 1910. 

This long administrative practice is persuasive in deter- 
mining the correct interpretation of the act of 1910, for the 
same reasons as the adininistrative practice relied upon in 
the Midwest opinion was persuasive in support of the power 
of the President prior to 1910. 

There should be considered also the practical results of an 
interpretation that the act of 1910 was intended to be all- 
inclusive. Such interpretation would mean that land with- 
drawn by the President since 1910 for military or naval 
reservations would in many instances be open to exploration. 
discovery, occupation and purchase under the mining laws. 
This would be true also of land withdrawn for other essen- 
tial Federal uses. In the absence of compelling considera- 
tions it may not be assumed that the Congress intended this 
result. 

The conclusion I have reached is also supported by the 
opinion of Attorney General Cummings in 37 Op. 502. The 
issue there involved a proposed Executive order reserving 
certain public lands for use by the Department of Agricul- 
ture as a migratory bird refuge. The Attorney General 
pointed out that the lands involved had been “temporarily 
withdrawn for classification as to their suitability” by a 
previous Executive order under the authority of the act 
of June 25, 1910. The question presented was the validity 
of a second Executive order providing for permanent res- 
ervation of the lands. The Attorney General said: 

“There is no specific statutory authority for the issuance 
of the proposed Executive order. It is well established. 
however, that the President has the power to reserve or 
withdraw lands from the public domain for public purposes. 
It was so held in the case of United States v. Midwest Oil 
Company, 236 U.S. 459 * * *, 

‘Numerous Executive orders entirely similar in principle 
to the proposed order have been issued over a period of years 
and there has been no repudiation or disaffirmance of such 
orders by Congress. Under the principles established in the 
Midwest Oil Co. case, supra, and in view of the recognition 
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by Congress of this power as evidenced by the above-quoted 
provisions of the Migratory Bird Refuge Act, the practice 
of issuing such orders may be presumed to be valid. Con- 
sideration of this matter in the light of the above leads me 
to the conclusion that you have ample authority to issue the 
proposed order, the enclosed draft of which has my approval 
as to form and legality.” 

See also 37 Op. A. G. 431, 433, 476; Shaw v. Work, 9 F. 
(2d) 1014; and Wilbur v. United States; 46 F. (2d) 217. 

I am accordingly of the opinion that the proposed Execu- 
tive order should have my approval as to its legality. I 
assume that before the order 1s executed the lands described 
in it will be excluded by you from the grazing district of 
which I understand they are now a part. 

Respectfully, 
ROBERT H. JACKSON. 


THNNESSEE VALLEY AUTHORITY NOT ACCOUNTABLE TO 
GENERAL ACCOUNTING OFFICE 


The Tennessee Valley Authority is not subject to the provisions of 
Title III of the Budget and Accounting Act of 1921 and related 
statutes and is not required to account to the General Accounting 
Office in accordance with the provisions of those statutes. 

Settlement warrants may properly be used to make available to the 
Tennessee Valley Authority funds appropriated to it by the 
Congress. 


JUNE 9, 1941. 
The SECRETARY OF THE TREASURY. 

My Dear Mr. Secretary: Reference is made to your letter 
of May 26, 1941, in which you refer to “the long and continued 
controversy that has existed between the General Accounting 
Office and the Tennessee Valley Authority” and request my 
opinion “whether a settlement warrant may properly be used 
to make available to the Authority the funds appropriated 
to it by the Congress.” : 

It appears that in making appropriated funds available 
to the various governmental agencies the Treasury Depart- 
ment uses two types of warrants, viz, the accountable warrant 
and the settlement warrant. Only the accountable warrant 
is used to make funds available to agencies which are subject 
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to the provisions of title III of the Budget and Accounting 
Act of 1921 (42 Stat. 20-23), and related statutes, and there- 
fore accountable to the General Accounting Office under the 
provisions of those statutes. Such agencies are commonly 
said to be “accountable to the General Accounting Office.” 
Use of the settlement warrant is permissible only in making 
funds available to agencies not so subject and, consequently, 
not so accountable. Therefore, as you indicate, the answer 
to your question depends upon whether the Tennessee Valley 
Authority is accountable to the General Accounting Office 
within the commonly accepted meaning of that term. 

Your General Counsel, in his opinion submitted with your 
request, reaches the conclusion that the Tennessee Valley 
Authority is not so accountable. On the other hand, the 
Comptroller General in a decision rendered by him on 
December 21, 1940, while stating that “the law is not entirely 
clear,” reaches the opposite conclusion. 

Under the Budget and Accounting Act of 1921 and related 
statutes, and the practice which has developed under them, 
the Comptroller General exercises broad powers of control 
over the appropriations and the contracts and other activities 
of agencies subject to his jurisdiction thereunder. 

The Tennessee Valley Authority (subsequently referred to 
herein as the “Authority”) is a Government-owned corpora- 
tion created by direct congressional action with power to sue 
and be sued. The Tennessee Valley Authority Act of 1933, 
48 Stat. 58. The jurisdiction of the Comptroller General 
over Government-owned corporations and the relationship 
of such corporations to the General Accounting Office, includ- 
ing their accountability to that office, were directly passed 
upon by the Supreme Court in United States ex rel. Skinner 
cd: Eddy Corporation v. McCarl, 275 U.S. 1. That case 
dealt with the United States Shipping Board Emergency 
Fleet Corporation, organized under the laws of the District 
of Columbia pursuant to authority vested in the United 
States Shipping Board by the act of September 7, 1916, 39 
Stat. 728. In holding that the Fleet Corporation was not 
accountable to the General Accounting Office and that the 
Comptroller General's general jurisdiction did not extend to 
it, the Court, speaking of Government-owned corporations 
generally, said (p. 8): 
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“* * * Indeed, an important if not the chief reason for 


employing these incorporated agencies was to enable them to 
employ commercial methods and to conduct their operations 
with a freedom supposed to be inconsistent with account- 
ability to the Treasury ' under its established procedure of 
audit and control over the financial transactions of the 
United States.” : 

Referring specifically to the Fleet Corporation, the Court 
said (p. 11): 

“*# * * the Fleet Corporation is an entity distinct from 
the United States and from any of its departments or boards; 
and the audit and control of its financial transactions Is, under 
the general rules of law and the administrative practice, 
committed to 1ts own corporate officers except so far as control 
may be exerted by the Shipping Board:” 

The Comptroller General, in his above-mentioned decision 
of December 21, 1940, attempts to distinguish the Authority 
from the Fleet Corporation and other corporations declared 
by the Skinner & Eddy case to be governed by its principles. 
To support this distinction, he relies principally (1) upon 
the fact that the Authority was created by direct congres- 
sional action and (2) upon a reference in the Skinner c& 
Eddy case to the Fleet Corporation as a Government-owned 
“private” corporation as distinguished from references in 
other court decisions to the Authority as a “governmental 
agency” (Posey v. Tennessee Valley Authority, 93 F. (2d) 
(26, 727), and as “an administrative arm” of the Government 
(Morgan v. Tennessee Valley Authority, 115 F. (2d) 990, 
994). 

The attempted distinction is not persuasive. Some of the 
corporations referred to in the Skinner & Eddy case were, 
like the Authority, created by direct congressional action. 
Also, the general characteristics of the Authority and those 
of the corporations referred to in the Skinner & Eddy 
case are essentially the same. All were created to carry on 
activities for which the Congress could lawfully provide. In 
Graves v. New York ex rel, O'Keefe, 306 U. S. 466, 477, 478, 
the Supreme Court said that “when the national government 
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lawfully acts through a corporation which it owns and 
controls, those activities are governmental] functions,” and 
that “every agency which Congress can constitutionally 
create is a governmental agency.” 

Of course, the Congress could make any corporation created 
by it accountable to the General Accounting Office. It is 
my opinion, however, that the principles announced m the 
Skinner & Eddy case are applicable to any corporation owned 
and operated by the Government unless the purpose to pro- 
vide otherwise appears, either expressly or by implication. 

Admittedly, the statutes contain no express provision ex- 
cluding the Authority from the principles announced in 
the Skinner & Eddy case and rendering it accountable to 
the General Accounting Office. The Comptroller General, 
however, takes the position that the Congress has by implica- 
tion made the Authority so accountable. In support of this 
position he relies upon section 9 (b) of the Tennessee Valley 
Authority Act of 1933, as amended by section 14 of the 
act of August 31, 1935 (49 Stat. 1080), and upon a proviso 
which appears in the Second Deficiency Appropriation Act, 
fiscal vear 1935, approved August 12, 1935 (49 Stat. 597), 
and in subsequent appropriation acts. 

The proviso mentioned reads: 

ce  * * Provided, That this appropriation and _ all 
appropriations, allotments, and other funds made available 
heretofore to the Tennessee Valley Authority, including any 
unexpended balances remaining from the appropriation of 
$50,000,000 made to the Tennessee Valley Authority by the 
Fourth Deficiency Act, fiscal year 1933, the allocation of 
$25,000,000 made to the Tennessee Valley Authority under 
the Emergency Appropriation Act, fiscal year 1935, and the 
receipts of the Tennessee Valley Authority from all sources, 
except as limited by section 26 of the ‘Tennessee Valley 
Authority Act approved May 18, 1933 (48 Stat. 58), shall be 
covered into and accounted for as one fund to be known as 
the ‘Tennessee Valley Authority Fund’ and shall remain 
available until June 30,1986 * * *.” 

Quoting section 9 (b), as amended, and indicating by italics 
the additions and changes made by section 14 of the act of 
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August 31, 1935 (the language not italicized being that of 
the section before it was so amended), the section reads: 

“(b) All purchases and contracts for supplies or services, 
except for personal services, made by the Corporation, shall 
be made after advertising, in such manner and at such temes 
sufficiently in advance of opening bids, as the Board shall 
determine to be adequate to insure notice and opportunity 
for competition: Provided, That advertisement shall not be 
required when, (1) an emergency requires immediate delivery 
of the supplies or performance of the services, or (2) repair 
parts, accessories, supplemental equipment, or services are 
required for supplies or services previously furnished or 
contracted for; or (3) the aggregate amount involved in 
any purchase of supplies or procurement of services does 
not exceed $500; in which cases such purchases of supplies 
or procurement of services may be made in the open market 
in the manner common among businessmen: Provided 
further, That in comparing bids and in making awards the 
Board may consider such factors as relative quality and 
adaptability of supplies or services, the bidder's financial 
responsibility, skill, experience, record of integrity in dealing, 
ability to furnish repairs and maintenance services, the time 
of delivery or performance offered, and whether the bidder 
has complied with the specifications. 

“The Comptroller General of the United States shall audit 
the transactions of the Corporation at such times as he 
shall determine, but not less frequently than once each 
governmental fiscal year, with personnel of his selection. In 
such connection he and his representatives shall have free 
and open access to all papers, books, records, files, accounts, 
plants, warehouses, offices, and all other things, property, 
and places belonging to or under the control of or used or 
employed by the Corporation, and shall be afforded full 
facilities for counting all cash and verifying transactions 
with and balances in depositaries. He shall make report of 
each such audit in quadruplicate, one copy for the President 
of the United States, one for the chairman of the Board, one 
for public inspection at the principal office of the Corpora- 
tion, and the other to be retained by him for the uses of the 
Congress: Provided, That such report shall not be made 
untu the Corporation shall have had reasonable opportimity 
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to examine the exceptions and criticisms of the Comptroller 
General or the General Accounting Office, to point out errors 
therein, explain or answer the same, and to file a statement 
which shall be submitted by the Comptroller General with his 
report. The expenses for each such audit shall be paid 
from any appropriation or appropriations for the General 
Accounting Office, and such part of such expenses as may 
be allocated to the cost of generating, transmitting, and 
distributing electric energy shall be reimbursed promptly 
by the Corporation as billed by the Comptroller General. 
The Comptroller General shall make special report to the 
President of the United States and to the Congress of any 
transaction or condition found by him to be in conflict with 
the powers or duties entrusted to the Corporation by law.” 

It is significant that under the Tennessee Valley Authority 
Act of 1933, as it was originally enacted, the Comptroller 
General and the General Accounting Office exercised no con- 
trol over the appropriations and activities of the Authority. 
Prior to the enactment in 1935 of the proviso contained in 
the Second Deficiency Appropriation Act, fiscal year 1935, 
and the amendment to section 9(b) contained in the act of 
August 31, 1935, the functions of the Comptroller General 
and the General Accounting Office with respect to the Au- 
thority were limited to the making of post-audits of the 
Authority’s accounts and reporting thereon to the President. 
and the Congress. This indicated an early administrative 
interpretation of the statute, including section 9 (b) un- 
amended, as granting the Authority freedom from account- 
ability to the General Accounting Office. 

In my opinion, this early administrative isicidaaahciion 
was correct. Several provisions of the Tennessee Valley 
Authority Act of 1933 are inconsistent with accountability 
of the Authority to the General Accounting Office. For 
example, section 9 (b) provides that the Comptroller General 
and his representatives shall have “free and open access” to 
all papers, documents, etc., of the Authority. It also provides 
that the Comptroller General shall make special report to 
the Congress of any transaction or condition found by him 
to be in conflict with the powers or duties entrusted to 
the corporation by law. If the Budget and Accounting Act 
of 1921 is applicable tothe Authority, neither of these 
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provisions is necessary, since both are expressly provided for 
by that act (see sections 312 and 313 of the act; U.S. C., title 
31, secs. 53 and 54). Other provisions of the Tennessee Valley 
Authority Act are equally inconsistent if the Budget and 
Accounting Act of 1921 and related statutes are applicable 
to the Authority. 

Moreover, I find nothing in either the proviso above quoted 
or the amendment to section 9 (b) made by the act of 
August 31, 1935, which changes the relationship between the 
Authority and the General Accounting Office as it existed 
prior to the enactment of those statutes. In my opinion, 
neither the original statute nor the later enactments men- 
tioned made the Authority accountable to the General 
Accounting Office. 

The consecutive legislative histories of the several statutes 
relating to the Authority clearly show that the Congress 
did not by any of this legislation intend to make the 
Authority accountable to the General Accounting Office. 

In his message to the Congress recommending legislation 
to create the Authority, the President said in part (Cong. 
Rec., v. 77, p. 1423) : 

“I therefore suggest to the Congress legislation to create 
a Tennessee Valley Authority—a corporation clothed with 
the power of government but possessed of the flexibility and 
initiative of a private enterprise.” | 

After the legislation creating the Authority had been 
considered by both the House and the Senate, the conference 
committee appointed to reconcile their differences, in report- 
ing on the bill as finally enacted, said that the purpose was 
“to set up a legislative framework, but not to encase it in a 
legislative straitjacket” so that “ the corporation shall have 
much of the essential freedom and elasticity of a private 
business corporation.” (H. Rept. 130, 73rd Cong., 1st sess.) 
This statement, viewed in the hight of the President’s mes- 
sage and of what the Supreme Court had said in the 
Skinner & Eddy case, must have meant that the Authority 
was intended to have the same freedom from accountability 
to the General Accounting Office as other Government-owned 
corporations. 

The history of the subsequent legislation mentioned is 
even more conclusive. The proviso mentioned was included 
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in the bill which became the Second Deficiency Approupria- 
tion Act, fiscal year 1935, upon the recommendation of the 
Authority and the Bureau of the Budget for the purpose of — 
simplifying the Authority’s control accounting, cost finding, 
and financial reporting by consolidating the several accounts 
into one (H. Doc. 181, 74th Cong., 1st sess.). When that 
legislation was before the House, Representative McLean 
offered an amendment which specifically provided that the 
accounts and claims of the Authority should be “settled and 
adjusted by the General Accounting Office under and pur- 
suant to the provisions of title III of the Budget and Ac- 
counting Act approved June 10, 1921,” and that all moneys 
advanced to the Authority should be “on accountable war- 
rant.” A point of order made to the amendment was sus- 
tained on the ground that since the amendment would make 
the Authority accountable to the General Accounting Office 
it “changes existing law and is, therefore, legislation on an 
appropriation bill and entirely out of order.” (Cong. Rec., 
v. 19, pp. 9853-9854. ) 

The admitted purpose of the McLean amendment was to 
make the Authority accountable to the General Accounting 
Office, and clearly this would have been the effect. The sus- 
taining of the point of order strongly mdicated that the 
Congress considered not only that existing law did not make 
the Authority accountable to the General Accounting Office 
but also that the enactment of the proviso without the Mc- 
Lean amendment would not have this effect, since otherwise 
the proviso itself would have been subject to the same point of 
order. Moreover, the discussion of the amendment and the 
point of order show that the Congress did so view the matter. 
Clearly, therefore, in enacting the proviso, the Congress did 
not intend to make the Authority accountable to the General 
Accounting Office. 

When the legislation contained in the act of August 31, 
1935, which amends the Tennessee Valley Authority Act of 
1933 in several respects, was before the Senate in the form 
of S. 2357, it was represented as having the purpose of 
making certain clarifications with no contemplated departure 
from the intention of the original legislation (S, Rept. 453, 
74th Cong., Ist sess.; see, also, Remarks of Senator Norris, 
Cong. Rec., v. 79, p. 7216). Senator Barbour offered an 
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amendment similar in purpose to that offered by Representa- 
tive McLean to the Second Deficiency Appropriation Bill, 
fiscal year 1935. 

Explaining his amendment, Senator Barbour said that the 
Comptroller General had told him that under the statutes 
creating the Authority the Comptroller General “had no 
control as in all other cases” over the Authority; that all 
funds of the Authority were Government funds and no rea- 
son existed why the Authority should not account for those 
funds in the same way as other agencies of the Government; 
and that the purpose of the amendment was to make the 
Authority so accountable (Cong. Rec., v. 79, pp. 7293, 7294, 
7298, 7299; id. pp. 7466, 7469). 

Speaking in opposition to the amendment, Senator Norris 
said it “would be absolutely destructive of the conduct of the 
business of the Corporation”; that it would “nullify several 
sections of the existing law, where with great care and after 
great deliberation” the Congress had “reached a conclusion 
as to how the finances of this Corporation should be handled” 
(Cong. Rec. v. 79, p. 7467). 

The Barbour amendment was defeated, thus showing a 
continuation of the legislative purpose to leave the Authority 
free from accountability to the General Accounting Office. 

The history of this same legislation in the House was 
equally impressive. It was first considered in the House in 
connection with H. R. 8632, section 13 of which contained 
provisions substantially similar to those contained in the 
amendments offered by Senator -Barbour in the Senate to 
S. 2357 and by Mr. McLean to the Second Deficiency Appro- 
priation Bill, fiscal year 1935. In reporting the bill to the 
house, the majority members of the Military Affairs Com- 
mittee of the House stated that section 13 “speaks for itself,” 
and pointed out that its purpose was to make the Authority 
accountable to the General Accounting Office (H. Rept. 1372, 
4th Cong., 1st sess.). Other members of the committee 
opposed the section on the ground that it would “retard rather 
than advance the great program underway”; that it would 
-“ham-string” the Authority and “put it in the meshes of red 
tape”; that other Government agencies of like nature were 
not accountable to the General Accounting Office and that 
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the Authority should be “treated as they are” (Cong. Rec., 
v. 19, p. 10973). 

Representative Hill offered an amendment to section 13, 
the purpose of which, as explained by him and as clearly 
appeared from its language, was to leave the Authority free 
from accountability to the General Accounting Office, as it 
had theretofore been (Cong. Rec., v. 79, p. 10792). 

The issue drawn was clear. Representative Hill’s explana- 
tion of his amendment and the general discussion of it and 
of section 13 of H. R. 8632 show a complete understanding 
on the part of the Members of the House of the opposite 
purposes of the two measures, viz, the purpose of section 13 
to make the Authority accountable to the General Accounting 
Office and the purpose of the Hill amendment to leave the 
Authority free from such accountability, as it had always 
been. 

The Hill amendment was adopted and, with a change not 
here material, became section 14 of the act of August 31, 
1935, and constitutes section 9 (b) of the Tennessee Valley 
Authority Act of 1933 as it now stands. It is clear that in 
enacting the section under these circumstances, the Congress 
had no intention to make the Authority accountable to the 
General Accounting Office. It is equally clear that it had 
at that time no thought that the proviso contained in the 
Second Deficiency Appropriation Act, fiscal year 1935, 
enacted only a few days before, had rendered the Authority 
so accountable. | 

Finally, attention is invited to the report of the Joint 
Committee on the Investigation of the Tennessee Valley 
Authority (S. Doc. 56, 76th Cong., Ist sess.). That com- 
mittee was created by the joint resolution of April 4, 1938, 
52 Stat. 154, which provides in pertinent part: 

“Sec. 2. It shall be the duty of the joint committee to make 
a full and complete investigation of the administration of 
the Tennessee Valley Authority Act of 1933, as amended, 
including the following, but not excluding any other matters 
pertaining to the administration and policies. * * * 

“(n) Whether the Authority has interfered: with the 
Comptroller General’s audits of the Authority required to be 
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submitted annually to Congress under section 14 of the Act 
as amended.” 

By the terms of the joint resolution, the committee was 
clearly empowered to determine what jurisdiction the Comp- 
troller General has over the Authority. Such a determina- 
tion was necessary to a determination whether the Authority 
had interfered with the Comptroller General in the per- 
formance of his duties and in the exercise of that jurisdiction. 
The committee held long and intensive hearings. In an ex- 
haustive report, the majority members of the committee dis- 
cussed at length the controversy between the General <Ac- 
counting Office and the Authority concerning the latter’s 
accountability and, after considering the history of the per- 
tinent legislation, reached the conclusion (S. Doc. 56, 76th 
Cong., 1st sess.) : 

“The committee is directed by section 2 (n) of the reso- 
lution to investigate whether the Authority had interfered 
with the Comptroller General’s audits of the Authority re- 
quired to be submitted annually to Congress under section t+ 
of the act as amended. 

“Under the Budget and Accounting Act of 1921, estab- 
lishing the office of the Comptroller General, the Genera] 
Accounting Office is empowered to ‘settle and adjust* the 
accounts of Federal ‘departments and establishments.’ The 
Tennessee Valley Authority Act, as amended, however, pro- 
vides that the General Accounting Office shall annually 
‘audit’ the accounts of the Authority. The Authority is a 
corporation, not a department of the Government, intended 
in the words of the conference committee in charge of the 
bill, to ‘have much of the freedom and elasticity of a private 
business corporation.’ Attempts to amend the act in order 
to bring the Authority under the provisions of the Budget 
and Accounting Act failed both in the House and in the 
Senate. The United States Supreme Court has held that the 
Emergency Fleet Corporation was not subject to this act. 
since the very purpose of using these corporate agencies was 
to enable them to ‘employ commercial methods.’ The Com- 
mittee concludes that the Budget and Accounting Act 7s not 
applicable to the Authority.” [Italics supplied. ] 

If the Congress did not agree with the conclusions of its 
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committee, it has never demonstrated that fact by any 
legislative action. 

In view of the consistent and emphatic refusal on the part 
of the Congress to enact in express language a provision 
making the Authority accountable to the General Accounting 
Office, such a provision should not be read into the statutes 
by an implication which, at best, quoting the Comptroller 
General, “is not entirely clear.” 

For the reasons given, I agree with your General Counsel 
that the Authority is not accountable to the General Account- 
ing Office, and that appropriated funds may be made avail- 
able to it by settlement warrants. 

Respectfully, 
ROBERT H. JACKSON. 


INTRASTATE OPERATIONS SUBJECT TO CIVIL AERONAUTICS 
ACT OF 1938 


Intrastate operations of aircraft on a civil airway or which directly 
affect or endanger the safety of interstate, overseas, or foreign air 
commerce, are subject to the provisions of the Civil Aeronautics 
Act of 1938. 

June 12, 1941. 

The SEcRETARY OF COMMERCE. 

My Dear Mr. Secretary: Reference is made to the letter 
of the Assistant Secretary of Commerce, dated May 14, 1941, 
requesting my opinion on the following questions: 

“1. Is the wholly intrastate operation of aircraft subject 
to the control of the Federal Government under the pro- 
visions of the Civil Aeronautics Act of 19388 if such opera- 
tion is on a civil airway ? 

“O. Is the wholly intrastate operation of aircraft subject 
to control by the Federal Government under the ‘Civil 
Aeronautics Act of 1938 when such operation is not on a 
civil airway but is of such a nature that it directly affects 
or may endanger the safety of aircraft which are in inter- 
state, overseas, or foreign air commerce?” 

Section 1 (3) of the Civil Aeronautics Act of 1938 defines 
the term “air commerce,” as used in the Act, 1n the following 
manner : 
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“*Air commerce’ means interstate, overseas, or foreign air 
commerce or the transportation of mail by aircraft or any 
operation or navigation of aircraft within the limits of any 
civil airway or any operation or navigation of aircraft which 
directly affects, or which may endanger safety in, inter- 
state, overseas, or foreign air commerce.” (52 Stat. 977; 
U.S. C., title 49, sec. 401 (3) ). 

The term “civil airway” is defined in section 1 (16) as 
follows: 

“*Civil airway’ means a path through the navigable air 
space of the United States, identified by an area on the 
surface of the earth, designated or approved by the Admin- 
istrator as suitable for interstate, overseas, or foreign air 
commerce.” (52 Stat. 978; U.S. C., title 49, sec. 401 (16)). 

Thereafter the act provides for, or authorizes the Admin- 
istrator of Civil Aeronautics to provide for, the regulation 
of various aspects of “air commerce.” The intrastate opera- 
tion of aircraft on a “civil airway,” and the intrastate opera- 
tion of aircraft which “directly affects, or which may 
endanger safety in, interstate, overseas, or foreign air com- 
merce,” are expressly included within the scope of such 
regulation. The power of the Congress so to regulate is no 
longer open to serious question. Southern Raihvcay Co. v. 
United States, 222 U. S. 20; Second Employers’ Liability 
Cases, 223 U.S. 1; Houston, East and West Texas Railway 
Co. v. United States, 234 U. S. 342; Virginian Railway Co. 
v. System Federation No. 40, 300 U. S. 515; National Labor 
Relations Board v. Jones & Laughlin Steel Corp., 301 U.S. 
1; Currin v. Wallace, 306 U. S. 1; United States v. Rock 
Royal Co-operative, Ine., 307 U. S. 538; Weiss v. United 
States, 308 U. S. 321. 

Clearly the authority granted by the act with respect to 
the interstate operation of aircraft extends equally to intra- 
state operation insofar as such operation is on a civil airway 
or directly affects or endangers the safety of interstate, 
overseas or foreign air commerce. Determination of the 
question when intrastate operation is on a civil airway and 
when it directly affects or endangers such commerce must 
be made by the Administrator upon the basis of the facts in 
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particular situations, and I assume you do not desire that 
I attempt a general answer to such questions, which would 
not be within my province. 

Respectfully, | 
ROBERT H. JACKSON. 


SOLDIERS’ AND SAILORS’ CIVIL RELIEF ACT OF 1940 


A statute may be applicable to the Government without an express 
declaration to that effect. 

The Soldiers’ and Sailors’ Civil Relief Act of 1940 is applicable to all 
agencies of the Federal Government and, therefore, to the several 
lending programs of the Department of Agriculture. 


JUNE 18, 1941. 
The SECRETARY OF AGRICULTURE. 

My Dear Mr. Secreraky: Reference is made to the letter 
of the Acting Secretary of Agriculture, dated June 10, 1941, 
requesting my opinion “upon the question of whether the 
Soldiers’ and Sailors’ Civil Relief Act of 1940 * * * is 
applicable to the several lending programs of the Depart- 
ment of Agriculture.” 

Section 102 (1) of the Soldiers’ and Sailors’ Civil Relief 
Act of 1940 (October 17, 1940, c. 888, 54 Stat. 1178) provides: 

“The provisions of this act shall apply to the United 
States, the several States and Territories, the District of 
Columbia, and all territory subject to the jurisdiction of the 
United States, including the Philippine Islands while under 
the sovereignty of the United States, and to proceedings 
commenced in any court therein, and shall be enforced 
through the usual forms of procedure obtaining in such 
courts or under such regulations as may be by them 
prescribed.” 

I find it unnecessary to determine whether this section 
constitutes a declaration that the act is applicable to the 
Government or is merely a designation of the territory 
within which the act is enforceable. A statute may be appli- 
cable to the Government without an express declaration to 
that effect. The canon of construction that a sovereign is 
presumptively not intended to be bound by its own statutes 
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unless named therein, like all canons of construction, is 
merely an aid in arriving at legislative intent, and the pre- 
sumption raised by it is not conclusive. Moreover, as applied 
by the courts in this country, the canon is subject to certain 
exceptions. 

For example, the courts in this country have generally 
held that a statute drawn in general terms will be construed 
to bind the sovereign when the burden or injury which the 
act seeks to avoid may be imposed or inflicted by the sov- 
ereign as well as by private individuals. United States v. 
California, 297 U. S. 175; Nardone v. United States, 302 
U.S. 379. In United States v. California, which holds that 
State governments are subject to the Federal Safety Appli- 
ance Act of March 2, 1893, the Supreme Court said: 

“Respondent invokes the canon of construction that a sov- 
erelgn is presumptively not intended to be bound by its own 
statute unless named init * * *. This rule has its his- 
torical basis in the English doctrine that the Crown is unaf- 
fected by acts of Parliament not specifically directed against 
it. * * * The presumption is an aid to consistent con- 
struction of statutes of the enacting sovereign when their 
purpose is in doubt, but it does not require that the aim of a 
statute fairly to be inferred be disregarded because not ex- 
plicitly stated. See Baltimore National Bank v. State Tax 
Commission of Maryland, decided this day, post, p. 209. We 
can perceive no reason for extending it so as to exempt a 
business carried on by a State from the otherwise applicable 
provisions of an act of Congress, all-embracing in scope and 
national in its purpose, which is as capable of being ob- 
structed by State as by individual action. Language and 
objectives so plain are not to be thwarted by resort to a 
rule of construction whose purpose is but to resolve doubts, 
and whose application in the circumstances would be highly 
artificial.” 

The courts in this country have also held that the sover- 
eign is bound by acts which lay down general rules of pro- 
cedure in civil actions, Green v. United States,9 Wall. 655; 
State ex rel. Hamilton v. Standard Ou Company of Cali- 
fornaa, 190 Wash. 496, and this 1s especially true when the 
statute deals with an entire subject in all of its phases. 
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Cook County National Bank v. United States, 107 U.S. 445. 
This principle was early announced by the Supreme Court 
of the United States in the @reen case, supra, which dealt 
with rules of procedure prescribed by the act of July 2, 1864, 
13 Stat. 351, as amended by the act of March 3, 1865, 13 Stat. 
533. The Court said: 

“We see no reason why these acts should not be applied 
to trials in which the United States are a party, as well as 
those between private persons. * * * It is urged that the 
Government is not bound by a law unless expressly named. 
We do not see why this rule of construction should apply 
to acts of legislation which lay down general rules of 
procedure in civil actions.” 

A further exception to the canon mentioned is announced 
in Commonwealth v. Garrigues, 28 Pa. St. 9 (70 Am. Dec. 
103). In that case the court said in part: 

“But it is argued that the Commonwealth is not bound by 
the statute. It is true that the general rule in England is 
that the king 1s not bound by a statute if he be not named in 
it. But this rule has many exceptions. All statutes made 
to suppress wrong, to take away fraud, to prevent the decay 
of religion, to prevent tortious usurpations, or to secure to 
electors the right to make free election, are excepted out 
of this rule in England, and bind the king although he be 
not named: 5 Coke’s Rep. 14 b; Dwarris on Statutes, 27, 28. 
The act of 1854 comes within the spirit of several of these 
exceptions. Jn addition to this, the subject-matter, being one 
in which the Commonwealth is the chief party in interest, 
plainly indicates an intention to bind the state. If this 
were not the construction, the statute would be almost 
inoperative.” [Italics supplied. | 

In my opinion, the Soldiers’ and Sailors’ Civil Relief Act 
of 1940 clearly falls within the principles announced in the 
above-cited decisions. It is drawn in general terms and deals 
with burdens which may be imposed upon soldiers and 
sailors by the Government as well as by private individuals. 
The provisions of articles II and III of the act (with which 
I assume you are chiefly concerned) relate largely to pro- 
cedures before the courts. Also, while undoubtedly it was 
an intention of the Congress to protect the rights of soldiers 
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and sailors, section 100 states that the statute is enacted “in 
order to provide for, strengthen, and expedite the national 
defense under the emergent conditions which are threatening 
the peace and security of the United States and to enable the 
United States the more successfully to fulfill the require- 
ments of the national defense.” Thus, the statute shows on 
its face that at least one of the chief parties in interest is 
the Government. 

Other provisions of the act support the view that the act 
is applicable to the Government. Article V, which relates 
to taxes and to the rights and interests of soldiers and sailors 
under the public-land laws, is clearly so applicable. I recog- 
nize that the several articles of the act deal with separate 
subjects, and that under Ebert v. Poston, 266 U. S. 548, a 
holding that the Government is bound by the provisions of - 
article V does not necessarily require a like holding with 
respect to articles II and III which deal with financial 
obligations or liabilities other than tax obligations or liabili- 
ties. On the other hand, I see no reason why, under present 
emergency conditions to which the statute is intended to 
apply, the Congress should grant to soldiers and sailors relief 
from Government tax claims and at the same time deny them 
relief from other Government claims of a lesser dignity but 
equally or more burdensome. 

The Soldiers’ and Sailors’ Civil Relief Act of 1940 was 
enacted for the same purpose and in substantially the same 
language as the Soldiers’ and Sailors’ Civil Relief Act of 
March 8, 1918 (40 Stat. 440). The 1918 act was administra- 
tively interpreted as being applicable to the Government. 
This administrative interpretation was brought directly to 
the attention of the Congress in connection with a recommen- 
dation by Attorney General Gregory that section 200 of 
the act be amended so as to exempt the United States from 
the requirement to file bonds and also to authorize the United 
States to pay fees of attorneys appointed by the court to 
protect the interests of absent defendants. H. Rept. 841, 
65th Cong., 3rd sess. In passing the 1940 act the Congress 
must have presumed that it would be given the same interpre- 
tation as that given the 1918 act. 

It is my opinion, therefore, that the Soldiers’ and Sailors’ 
Civil Relief Act of 1940 is applicable to all agencies of the 
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Government, and therefore to the several lending programs 
of the Department of Agriculture. Administratively the act 
has been so interpreted by this Department in connection 
with all matters coming under its jurisdiction. 
Respectfully, 
FRANCIS BIDDLE, 
Acting Attorney General. 


PROCEDURE IN REQUISITIONING PROPERTY 


French nationals who may dispute the applicability of a decree of 
the French Government in connection with property requisitioned 
by the United States under the Act of October 10, 1940, are en- 
titled to have the matter passed upon by the courts. 

When property of a French national has been requisitioned and the 
owner cannot be contacted, service by publication within the United 
States will be sufficient except that the French Government should 
also be served as another party claiming an interest. : 

If there is no agreement between the owner and the French Gov- 
ernment as to who should receive the money it should not be 


awarded to either, leaving the parties to pursue their remedies 
in the courts. 


JULY 10, 1941. 
The PRESIDENT. 

My Dear Mr. Presipent: I have the honor to refer to your 
memorandum of Juné 4 submitting a letter from the Ad- 
ministrator of Export Control in which he states that “in 
the administration of the act of October 10, 1940 [c. 836, 54 
Stat. 1090], where fair and just compensation is to be de- 
termined for articles or materials requisitioned by the United 
States, a question as to the rights of French nationals has 
arisen by virtue of a decree of the French Government at 
Vichy,” and requests that you obtain my opinion. 

The decree of the French Government reads in pertinent 
part as follows: 

“In all matters concerning the purchases and contracts 
negotiated abroad between September 1, 1939, and June 25, 
1940, the state is hereby appointed representative of, and 
authorized to act for organized groups of importers or for 
private importers, and may, notwithstanding any interven- 
tion or opposition on the part of the latters, decide upon 
the modification or the cancellation of these purchases or 
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contracts as well as upon the disposition or liquidation of 
the merchandise delivered.” 

Private parties who may dispute the applicability of 
this decree or the effect thereof in connection with property 
requisitioned by the United States under the act of October 
10 are entitled to have the matter passed upon by the courts 
and would not be bound by any administrative determina- 
tion of their rights. 

The specific questions submitted by the Administrator 
and my answers with respect thereto are set forth below: 

“(1) Where property of a French national has been 
requisitioned by the United States and such owner cannot 
be contacted and does not have an agent in this country 
upon whom service of process may be made, may service 
of process under the authority of the French law be prop- 
erly made upon the representative of the French Government. 

“(2) If, in your opinion, the decree of the French Gov- 
ernment should not be given effect as to the property requi- 
sitioned by the United States where the owners, French 
Nationals, are not in this country and cannot be contacted 
abroad and have designated no agent in this country to act 
for them, may notice of hearings to ascertain the value of 
the property taken be validly given by publication within 
the United States.” 

Service by publication within the United States will be 
sufficient except that the French Government should also 
be served as another person claiming an interest in the 
requisitioned goods, as provided in the regulations and in 
the rules of procedure already set up, particularly sections 
11, 14, and 15 of the rules of procedure which deal with 
publication and with service of notices upon private persons 
and foreign governments. 

(3) In cases in which the owner or his designated agent 
is in this country, should he or his agent be recognized in- 
stead of the representative of the French Government, and 
should any award of just compensation be made to these 
owners or their agents, or does the French law require that 
all such awards be paid to the representative of the French 
Government. 

“(4) As to those French Nationals who are not in this 
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country and have no designated agents here, would payment 
of the award of just compensation under the authority of 
the French decree to the representative of the French Gov- 
ernment preclude any future claims by the owners. 

“(5) If the French decree be recognized to the extent of 
constituting a representative of the French Government as 
the legal representative of French Nationals in the United 
States for the purpose of an appearance before the Com- 
pensation Board only, may the amount approved by the 
President as just compensation, in the event the owner is 
not within the United States and cannot be contacted 
abroad, be paid into the Treasury of the United States to 
be held for payment to the owner at some subsequent time.” 

The owner or his designated agent should be recognized 
and should be served when possible, but so also should the 
French Government. If there is no agreement between 
them as to who should receive the money it should not be 
awarded to either. The amount of the compensation may 
be determined but the money should be held in the Treasury 
for payment to the rightful owner at some future time, 
leaving the contending parties to pursue their remedies in 
the courts. 7 

I am sending copies of this letter to the Secretary o 
State and to the Secretary of the Treasury because of their 
interest in the matter of payments to the French Govern- 
ment or to French nationals. 

Respectfully, 
MATTHEW F. McGUIRE, 
Acting Attorney General. 


POLITICAL ACTIVITY BY MEMBERS OF THE NATIONAL 
GUARD 


Section 9 of the Hatch Act is not applicable to members of the Na- 
tional Guard ordered into the service of the United States under 
the Public Resolution of August 27, 1940. 

JuLy 14, 1941. 

The SECRETARY OF War. 

My Dear Mr. Secrerary: I have your letter of July 11 
requesting my opinion concerning the applicability of the 
798037—49——_9 
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Hatch Act (act of August 2, 1939, c. 410, 53 Stat. 1147, 
1148, as amended by the act of July 19, 1940, c. 640, 54 Stat. 
767) to officers of the National Guard of the United States 
ordered into the active military service under Public Reso- 
lution 96, approved August 27, 1940, c. 689, 54 Stat. 858. 

The Hatch Act (section 9) provides that “no officer or 
employee in the executive branch of the Federal Government, 
or any agency or department thereof,” shall take any active 
part in political management or in political campaigns. The 
statute has previously been held in informal rulings by this 
Department to be applicable to officers of the National Guard 
while in the service of the United States; and it has also 
been held that “being a candidate for elective office” (the 
activity particularly mentioned in your letter) constitutes 
taking an active part in political management or in political 
campaigns within the contemplation of the statute (See 
opinions of April 17 and June 6, 1940, 39 Op. A. G. 423, 
446). Since these rulings were made, however, Public Reso- 
lution 96, supra, has intervened. In view of this enactment, 
the acting Judge Advocate General of the Army, in a memo- 
randum opinion accompanying your letter of July 11, con- 
cludes that the prior rulings, referred to above, are not appli- 
cable to officers of the National Guard ordered into serv- 
ice under the resolution of August 27, 1940. He quotes from 
a recent opinion concerning the candidacy of a reserve officer 
on active duty for reelection to a municipal office, in which 
the Judge Advocate General cogently states: 

“Subsequent to the date of approval of the Hatch Act and 
to the dates of the pertinent opinions of the Attorney Gen- 
eral and of this office cited above, Congress enacted the 
Selective Training and Service Act of 1940, approved Sep- 
tember 16, 1940 [c. 720, 54 Stat. 885], and Public Resolution 
96, 76th Congress, approved August 27, 1940. These two 
enactments provided for involuntary service in the interest 
of national defense. At the time of the enactment of the 
Hatch Act, there was no officer or employee of the Federal 
Government who held his position except through his own 
volition. In a careful effort to preserve the employment 
status of individuals who might be required to accept such 
office or employment, without their consent, Congress made 
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it mandatory for private industry to restore to such indi- 
viduals their civil positions upon completion of their military 
service, and by identical language in each act provided: 
‘* * * If such position was in the employ of any State 
or political subdivision thereof it is hereby declared to be the 
sense of Congress that such person should be restored to such 
position or to a position of like seniority, status and pay.’ 

“There are in the military service at the present time, 
judges, legislators, prosecuting attorneys, and other State 
and municipal officers, many of whom at great inconvenience 
to themselves have patriotically suspended their political ca- 
reers under the mandate of Congress. The manner in which 
they became officers and employees of the Federal Govern- 
ment was not in contemplation at the time of the passage 
of the Hatch Act. In its enactment, Congress could have 
contemplated only officers and employees who were free 
agents, and who could exercise a choice between a political 
career and Government office or employment. No such choice 
exists for an officer or enlisted man ordered to active duty 
without his consent. He may be a State official with a long 
and uninterrupted political career and with no relish for 
Federal office or employment. Congress has made every ef- 
fort to make the transition from civilian to soldier and back 
again as easy as possible. It is not probable that the legis- 
lators who exhorted the States to preserve positions for 
citizen soldiers, intended that the provisions of the Hatch 
Act should be applied so as to defeat that purpose. * * * 

“It will be noted that the statute [referring to subsection 
9 (b), supra] includes ‘position or office.’ The terms are 
broad enough to include enlisted men, as well as officers. 
If it is held that the Hatch Act requires the removal from 
office or position of one who is involuntarily serving as an 
officer or enlisted man in the military service, a door has been 
opened for general evasion of compulsory military service, 
and the removal from office and restriction on pay, the only 
penalty under the statute, would scarcely be a deterrent. In 
all events, it is absurd to consider that Congress should even 
contemplate such a result. * * *” 

The penalty for violation of the pertinent provision of 
the Hatch Act is mandatory discharge from the service. 
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(Opinion January 8, 1941, 40 Op. A. G. 14). Therefore, as 
pointed out by the Judge Advocate General, application of 
the Hatch Act to persons ordered or inducted into the mili- 
tary service under the subsequent legislation would produce 
an absurdity. Under this subsequent legislation service is 
compulsory and is required in the interest of national defense. 
If the Hatch Act were applicable any such person, including 
perhaps one violating it in order to evade military service, 
could bring about his discharge, which is mandatory, by the 
simple expedient of making a political speech or filing as a 
candidate for office. 

It is not to be supposed that the Congress, in describing 
the scope of application of the Hatch Act to “officer or 
employee in the executive branch of the Federal Government, 
or any agency or department thereof,” intended to describe 
persons brought into the armed service of the Federal Gov- 
ernment by legislation which was not in contemplation when 
the Hatch Act was passed and which requires their services 
not as “officers or employees” of the Government in the 
ordinary use of these words in statutes dealing with the 
Executive Departments, but calls for their services under 
the compulsion deemed necessary by the circumstances of 
national defense. It is rather to be supposed that the 
regulation and control of their political activity has been 
left by the Congress for such action as may be deemed wise 
and within the powers of yourself or of the President as 
Commander in Chief. 

I concur in the conclusion of the Acting Judge Advocate 
General that section 9 of the Hatch Act is not applicable 
to members of the National Guard ordered into the service 
of the United States under the Public Resolution of August 
27, 1940. | 

Respectfully, 


MATTHEW F. McGUIRE, 
Acting Attorney General. 
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TAXABILITY OF LAND UNDER BANKHEAD-JONES FARM 
TENANT ACT 


Land acquired by the Government through purchase at foreclosure 
sale or the acceptance of a deed in lieu of foreclosure under the 
Bankhead-Jones Farm Tenant Act becomes subject to State and local 
taxation upon administrative determination that it shall be utilized 
for the purposes of title I of the statute. 

JULY 14, 1941. 

The Secrerary oF AGRICULTURE. 

My Dear Mr. Secretary: Reference is made to the letter 
of the Undersecretary, dated June 4, 1941, in which my 
opinion is requested regarding the taxability of land acquired 
by the Secretary of Agriculture pursuant to section 51 of 
the Bankhead-Jones Farm Tenant Act (c. 517, 50 Stat. 522; 
U.S. C., title 7, sec. 1000 e¢ seq.). 

Title I of the statute authorizes the Secretary of Agricul- 
ture “to make loans * * * to persons eligible to receive 
the benefits of this title to enable such persons to acquire 
farms.” Title II provides for rehabilitation loans and title 
III for the retirement of submarginal land. Title IV con- 
tains general provisions applicable to the three previous 
titles. Section 51 of title [IV empowers the Secretary to 
acquire lands from borrowers who have defaulted and there- 
after to dispose of such lands. Section 51 reads: 

“The Secretary is authorized and empowered to bid for 
and purchase at any foreclosure or other sale, or otherwise 
to acquire property pledged or mortgaged to secure any loan 
or other indebtedness owing under this act; to accept title 
to any property so purchased or acquired; to operate or 
lease such property for such period as may be deemed neces- 
sary or advisable to protect the investment therein; and to 
sell or otherwise dispose of such property so purchased or 
acquired upon such terms and for such considerations as 
the Secretary shall determine to be reasonable, but subject 
to the reservation of the rights [concerning mineral deposits | 
provided for in section 44.” 

Section 50 of title IV, dealing with the question of taxation 
by State and local authorities, provides: 

“(a) All property which is being utilized to carry out the 
purposes of title I or title II of this act (other than property 
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used solely for administrative purposes) shall, notwithstand- 
ing that legal title to such property remains in the Secretary 
or the Corporation, be subject to taxation by the State, Terri- 
tory, District, dependency, and political subdivision con- 
cerned, in the same manner and to the same extent as other 
similar property is taxed. 

“(b) All property to which subsection (a) of this section 
is inapplicable which is held by the Secretary or the Corpora- 
tion pursuant to this act shall be exempt from all taxation 
now or hereafter imposed by the United States or any State, 
Territory, District, dependency, or political subdivision, but 
nothing in this subsection shall be construed as affecting the 
authority or duty of the Secretary under any other law to 
make payments in respect of any such property in lieu of 
taxes.” 

In my opinion of July 25, 1940, 39 Op. 467, I concluded that 
when lands purchased by borrowers with the proceeds of 
loans made under title I are acquired by the Secretary under 
section 51 through foreclosure of mortgage or acceptance of 
deed in lieu of foreclosure, such lands cease to be subject 
to the provisions of section 50 (a). The Undersecretary’s 
letter now requests my opinion whether such property again 
becomes subject to taxation under section 50 (a) when the 
Secretary “administratively determines that the land should 
be utilized for the purposes of title I * * * by selling, 
agreeing to sell, or leasing (with or without the option of 
purchase) the land to persons eligible for the benefits of that 
title.” 

It was stated in the opinion of July 25, 1940: “When a 
default occurs and the property 1s disposed of to a private 
bidder at a foreclosure sale it is no longer ‘utilized to carry 
out the purposes of title I’ unless, perchance, the purchase 
is made by or in behalf of one who is entitled to benefit 
under the title and obtains a loan thereunder to finance 
the purchase. If the Government bids in the property or 
otherwise acquires it for the protection of its interests under 
the mortgage it is likewise literally true that the property 
has ceased to be ‘utilized to carry out the purposes of title I.’ ” 

If after such acquisition of the property by the Government 
it 1s disposed of, either under a contract of sale or through 
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immediate conveyance of title secured by a mortgage or deed 
of trust, to one eligible to receive the benefits of title I and in 
accordance with the provisions thereof, it is then again quite 
clearly “being utilized to carry out the purposes of title I” 
and subject to taxation. I think it may reasonably be said 
that this would follow equally in the case of a lease with 
option to purchase under and in accordance with the pro- 
visions of title I. In the case of a lease which does not include 
an option to purchase it might not be so readily apparent 
that the property is “being utilized to carry out the purposes 
of title I”’—dependent upon facts not necessarily disclosed 
by the lease. 

Looking into the legislative history of this statute I find 
that the bill as amended and passed by the Senate provided 
for exemption from taxation of “the Corporation, including 
its franchises, its capital, reserves, and surplus, and its 
income and property,” with the following proviso: 

“Nothing in this act shall be construed to exempt any 
real property held by any purchaser or lessee from the 
Corporation, notwithstanding the legal title remains in the 
Corporation, from taxation by any State or political sub- 
division thereof to the same extent, according to its value, 
as other real property is taxed.” [Italics supplied. ] 

The provisions concerning taxation were rewritten by a 
Committee of Conference with purpose stated as follows 
(H. Rept. 1198, p. 15, 75th Cong., 1st sess.) : 

“(4) Under the House bill, property held by the Secretary 
was tax-exempt but property which was in the hands of 
the beneficiaries of the tenant and rehabilitation provisions 
was subject to taxation. By reason of the inclusion of a 
corporation in the conference agreement it is necessary to 
carry over some of the provisions of the Senate amendment 
relating to taxation and tax exemption of the corporate 
property. The conference agreement provides that even 
though title is in the Secretary or the Corporation, real and 
personal property in the hands of beneficiaries of titles I and 
II is subject to taxation. Property of the Corporation or the 
Secretary (used for administrative purposes) and property 
owned by them and not in the hands of such beneficiaries is 
tax-exempt. The Corporation’s franchises, income, notes, 
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etc., are tax-exempt, An express provision of the conference 
agreement preserves the power and duty: of the Secretary 
to make such payments in leu of taxes on property held 
by him as are now authorized by law.” 

It is in general within the power of State and local authori- 
ties to tax land in the hands of a citizen notwithstanding 
that the United States has an interest 1n such land so 
long as the interest of the United States is not prejudiced. 
Baltimore Shipbuilding Co. v. Baltimore, 195 U. S. 375; 
New Brunswick v. United States, 276 U. S. 547. Both the 
language of the statute and its legislative history are con- 
sistent with the view that the Congress intended to protect 
this right as applied to land utilized to carry out the purposes 
of title I. 

The question of the taxability of the property during the 
interim between the determination by the Secretary that 
the property shall be utilized for the purposes of title I and 
the actual placing thereon of a purchaser or lessee is not free 
from difficulty. It is. of course, possible to reason that the 
property is actually “being utilized to carry out the purposes 
of title I,” and therefore taxable, in this manner: The chief 
purpose of title I is to assist eligible persons in the purchase 
_of farms secured by first mortgages or deeds of trust. The 
acquisition of the mortgaged property upon default in order 
to protect the interest of the mortgagee is an ordinary inci- 
dent thereto. Therefore, it may be said that such acquisi- 
tion and subsequent disposition of the property is contem- 
plated by title I and that it continues to be “utilized to carry 
out the purposes of title I” notwithstanding that for con- 
venience and avoidance of repetition the section expressly 
authorizing such action appears among the “general pro- 
visions” in title IV. 

On the other hand, if the permitted taxation is limited to | 
property in the hands of purchasers and _ lessees the tax 
falls upon them and not upon the United States or its agency, 
the Farmers’ Home Corporation. When property is pur- 
chased at foreclosure sale by the Corporation to protect its 
investment it may be said that the property then stands in 
the place of the money loaned (as did the secured notes prior 
to the default) as a part of the capital assets of the Corpora- 
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tion and that taxation then would fall upon the Corporation 
and diminish pro tanto its capital assets—which are proper- 
ties of the United States exempted by express provision of 
the statute and beyond the power of the taxing authorities 
to affect unless, of course, we may derive from the statute 
the consent of the United States that such taxes be imposed. 

I am impelled to the conclusion that the property may 
be regarded as taxable from the time of the administrative 
determination that it shall be utilized to carry out the pur- 
poses of title I, constituting thereby an effectual segregation 
of the property from the ordinary, nontaxable assets of the 
Corporation. Such determination could, and I suppose or- 
dinarily would, be made co-incidental in effect with the ac- 
quisition of the property and thus avoid the rather undesir- 
able situation that property which has been utilized for the 
purposes of title I and subject to State taxation, and will 
again be so used (and taxable) after the lapse of an interval 
that may be very brief, must during this interval be removed 
from the tax rolls. And I think this more nearly accords 
with the congressional purpose not to remove this class of 
property in general from the taxing powers of the States. 
During the interim the tax will fall upon the Corporation 
rather than upon beneficiaries of title I as is ordinarily true, 
but, regarding this, it is to be noted that the language of 
section 50 (a) appears to contemplate the taxation of some 
property not in the hands of beneficiaries; otherwise the 
phrase, “other than property used solely for administrative 
purposes,” is not understandable for I assume that no prop- 
erty used solely for administrative purposes would be in 
the hands of beneficiaries. 

For the reasons indicated it is my opinion that land ac- 
quired by the Secretary under section 51 becomes subject to 
taxation under section 50 (a) upon the administrative de- 
termination that it shall be utilized for the purposes of title I. 

Respectfully, 
MATTHEW F. MoGUIRE, 
Acting Attorney General. 
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CONTRACTS BETWEEN UNITED STATES AIR CARRIERS AND 
LATIN AMERICAN AIR LINES 


Any contract or arrangement between a United States air carrier 
and a local Latin American air line which aids in carrying out the 
purpose of the Civil Aeronautics Act of 1938 to encourage and 
develop an air transportation system properly adapted to the 
present and future needs of the foreign and domestic commerce 
of the United States, the postal service, and the national defense, 
is permissible if approved by the Civil Aeronautics Board. 

The cost and expense to the United States air carrier may be taken 
into consideration by the Board in fixing rates for transportation 
of air mail by such carrier. 

JULY 25, 1941. 

The SECRETARY OF COMMERCE. 

My Dear Mr. Secrerary: Reference is made to your re- 
cent letter requesting my opinion whether under existing 
legislation United States international air carriers may be 
permitted to enter into contracts or arrangements with local 
Latin American air lines for cooperation in undertaking cer- 
tain actions considered to be required by our national de- 
fense, and also whether the Civil Aeronautics Board may 
take such contracts or arrangements and the cost or expense 
thereof to United States international air lines into consid- 
eration in fixing rates for transportation of mail by such 
United States international air carriers under section 406 
of the Civil Aeronautics Act of 1938. 

The Civil Aeronautics Act of 1938 (52 Stat. 973) provides 
in part: 

“SEcTION 1. As used in this act, unless the context other- 
wise requires— * * * 

“(2) ‘Air carrier’ means any citizen of the United States 
who undertakes, whether directly or indirectly or by a lease 
or any other arrangement, to engage in air transporta- 
tion * * *, 

(19) ‘Foreign air carrier’ means any person, not a citizen. 
of the United. ‘States, who undertakes, whether directly or 
indirectly or by a lease or any other arrangement, to engage 
in foreign air transportation. 

“Sec. 2. In the exercise and performance of its powers and 
duties under this act, the Authority [now the Civil Aero- 
nautics Board] shall consider the following, among other 
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things, as being in the public interest, and in accordance 
with the public convenience and necessity : 

“(a) The encouragement and development of an air- 
transportation system properly adapted to the present and 
future needs of the foreign and domestic commerce of the 
United States, of the Postal Service, and of the national 
defense; * * * 

“Seo. 406. (a) The Authority is empowered and directed, 
upon its own initiative or upon petition of the Postmaster 
.General or an air carrier, (1) to fix and determine from 
time to time, after notice and hearing, the fair and reason- 
able rates of compensation for the transportation of mail 
by aircraft, the facilities used and useful therefor, and the 
services connected therewith (including the transportation 
of mail by an air carrier by other means than aircraft when- 
ever such transportation is incidental to the transportation 
of mail by aircraft or is made necessary by conditions of 
emergency arising from aircraft operation), by each holder 
of a certificate authorizing the transportation of mail by 
aircraft, and to make such rates effective from such date as 
it shall determine to be proper; (2) to prescribe the method 
or methods, by aircraft-mile, pound-mile, weight, space, or 
any combination thereof, or otherwise, for ascertaining such 
rates of compensation for each air carrier or class of air 
carriers; and (3) to publish the same; and the rates so fixed 
and determined shall be paid by the Postmaster General 
from appropriations for the transportation of mail by air- 
craft. 

“(b) In fixing and determining fair and reasonable rates 
of compensation under this section, the Authority, consider- 
ing the conditions peculiar to transportation by aircraft and 
to the particular air carrier or class of air carriers, may fix 
different rates for different air carriers or classes of air car- 
riers, and different classes of service. In determining the 
rate in each case, the Authority shall take into consideration, 
among other factors, the condition that such air carriers may 
hold and operate under certificates authorizing the carriage 
of mail only by providing necessary and adequate facilities 
and service for the transportation of mail; such standards 
respecting the character and quality of service to be rendered 
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by air carriers as may be prescribed by or pursuant to law; 
and the need of each such air carrier for compensation for 
the transportation of mail sufficient to insure the perform- 
ance of such service, and, together with all other revenue of 
the air carrier, to enable such air carrier under honest, eco- 
nomical, and efficient management, to maintain and continue 
the development of air transportation to the extent and of 
the character and quality required for the commerce of the 
United States, the Postal Service, and the national defense. 

“SEO. 412. (a) Every air carrier shall file with the Au- 
thority a true copy, or, if oral, a true and complete memo- 
randum, of every contract or agreement (whether enforce- 
able by provisions for liquidated damages, penalties, bonds, 
or otherwise) affecting air transportation and in force on 
the effective date of this section or hereafter entered into, 
or any modification or cancelation thereof, between such air 
carrier and any other air carrier, foreign air carrier, or other 
carrier for pooling or apportioning earnings, losses, traffic, 
service, or equipment, or relating to the establishment of 
transportation rates, fares, charges, or classifications, or for 
preserving and improving safety, economy, and efficiency 
of operation, or for controlling, regulating, preventing, or 
otherwise eliminating destructive, oppressive, or wasteful 
competition, or for regulating stops, schedules, and charac- 
ter of service, or for other cooperative working arrange- 
ments. 

“(b) The Authority shall by order disapprove any such 
contract or agreement, whether or not previously approved 
by it, that it finds to be adverse to the public interest, or in 
violation of this act, and shall by order approve any such 
contract or agreement, or any modification or cancelation 
thereof, that it does not find to be adverse to the public 
interest, or in violation of this act.” 

Neither your letter nor the opinion of the General Counsel 
of the Civil Aeronautics Board, submitted therewith, makes 
clear the exact nature of the contemplated contracts or ar- 
rangements between United States international air carriers 
and local Latin-American air lines. A declared purpose of 
the Civil Aeronautics Act of 1938, however, is to encourage 
and develop an “air transportation system properly adapted 
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to the present and future needs of the foreign and domestic 
commerce of the United States, of the Postal Service, and 
of the national defense,” and I agree with the Board’s Gen- 
eral Counsel that any contract or arrangement between a 
United States international air carrier and a local Latin- 
American air line which aids in carrying out this purpose 
is permissible under existing law, if approved by the Board 
under section 412 of the act. I also agree with the Board's 
General Counsel that any such contract or arrangement, 
when so approved, and the cost and expense thereof to the 
United States international air carrier may be taken into 
consideration by the Board in fixing rates for transportation 
of mail by the United States international air carrier. 

Of course, as stated by the Board’s General Counsel, 
whether these principles will be applicable to any given con- 
tract or arrangement which may be proposed will depend 
upon the facts in the particular case. 

Respectfully, 
FRANCIS BIDDLE, 
Acting Attorney General. 


REMOVAL OF FEDERAL SAVINGS AND LOAN INSURANCE 
CORPORATION TO NEW YORK 
Removal of the business organization of the Federal Savings and 
Loan Insurance Corporation from Washington to New York in 
accordance with the plan outlined will not conflict with the statu- 
tory requirement that the Corporation’s principal office shall be 
in the District of Columbia. 
JULY 26, 1941. 
THE PRESIDENT. 

My Dear Mr. Preswent: I have the honor to refer to your 
informal request for my opinion upon a question presented 
in a letter from the Federal Loan Administrator to you 
which reads as follows: 

“IT have been asked by the Chairman of the Board of 
Trustees of the Federal Savings and Loan Insurance Cor- 
poration to request you to obtain an opinion of the Attor- 
ney General on a question which arises in connection with 
the transfer of their organization from Washington, D. C. 
to New York City. 
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“Section 402 (a) of the National Housing Act, as 
amended, provides in part that: 

“i* * * The principal office of the [Federal Savings 
and Loan Insurance] Corporation shall be in the District 
of Columbia.’ | 

“It is contemplated that the Chairman of the Board of 
Trustees, as chief executive of the Federal Savings and Loan 
Insurance Corporation will maintain an office in Washing- 
ton, D. C., for the receipt of mail and reports and the issu- 
ance of orders. Although the Chairman will maintain an 
Office in Washington, D. C., it is contemplated that he will 
be personally present at this office only from time to time 
as the business of the Corporation may require. There will 
be present in this Washington office during business hours, 
an officer and certain employees duly authorized to transact 
such business as might come into the office. 

“The opinion of the Attorney General is requested as to 
whether this will meet the requirements of the above-men- 
tioned section 402 (a) of the National Housing Act, as 
amended.” 

The Federal Savings and Loan Insurance .Corporation 
was created by title IV of the National Housing Act (48 
Stat. 1246, 1255), as amended, which title constitutes the 
Corporation’s charter. Section 402 (a) of that title reads: 

“Sec. 402. (a) There is hereby created a Federal Savings 
and Loan Insurance Corporation (hereinafter referred to 
as the ‘Corporation’), which shall insure the accounts of 
institutions eligible for insurance as hereinafter provided, 
and shall be under the direction of a board of trustees to 
be composed of five members and operated by it under such 
bylaws, rules, and regulations as it may prescribe for carry- 
ing out the purposes of this title. The members of the Fed- 
eral Home Loan Bank Board shall constitute the board of 
trustees of the Corporation and shall serve as such without 
additional compensation. The principal office of the Cor- 
poration shall be in the District of Columbia.” 

The principal office of a corporation is often fixed by its 
charter, and in some jurisdictions this is required to be 
done with respect to all corporations organized under gen- 
eral laws. Such a provision in a corporation’s charter, 
however, does not necessarily require the corporation to 
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conduct all, or even the principal part, of its business opera- 
tions at the place thus designated as its “principal office.” 
Peters v. Detroit and Cleveland Navigation Co., 24 ¥. (2d) 
454; Caceres v. United States Shipping Board E'mergency 
Fleet Corp., 299 Fed. 968; Mason & Hanger Co. v. Sharon, 
231 Fed. 861; Prick Co. v. Norfolk & O. V. R. Co., 86 Fed. 
725; Watters v. Hamilton Gas Co., 10 F. Supp. 323; Thomp- 
son on Corporations, 3d ed. vol. 1, p. 254; Fletcher, Cyclo- 
pedia of the Law of Private Corporations, (Permanent ed.), 
vol. 9, pp. 161-163. In Watters v. Hamilton Gas Co., the 
court said: 7 

“* * * it is worthy of note that a sharp distinction 
exists between the phrase ‘principal office’ and the phrase 
‘principal place of business.’ * * * ‘it may be found 
that the principal place of business of the corporation 
* * * has been the place in which the greater part of the 
business has actually been conducted, rather than the place 
where, for convenience, offices have been maintained.’ ” 

In Caceres v. United States Shipping Board Emergency, 
Fleet Corp., the court said: 

“The words ‘principal office’ have a definite meaning, 
especially when applied to a corporation, in which case they 
mean the head office, the place where the principal officers 
generally transact business, and the place to which reports 
are made and from which orders emanate. 

“Plaintiff seems to confuse the meaning of ‘principal office’ 
with ‘principal place of business,’ but the words are not 
synonymous * * *.,” 

In Mason & Hanger Co. v. Sharon, the court said: 

“* * * The terms ‘principal place of business’ and 
‘principal office’ are by no means synonymous and are not 
used as synopymom in the New York General Corporation 
Law.” 

Corpus Juris, vol. 14, pp. 341-3842, gives this general 
statement on the subject: 

“Independently of statute, it is not essential to the ex- 
istence of a corporation that its principal office or place of 
business shall be fixed, or even that it shall have such office or 
place of business; but for some purposes and for obvious 
reasons it is important that every corporation should have 
a principal office in the State and that its location should be 
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definite and certain, for the location of such office, among 
other things, affects the jurisdiction of the courts, the serv- 
ice of process, and the place of taxation. Sometimes there- 
fore the location of the principal office or place of business 
of a corporation is fixed by its charter; and in most juris- 
dictions perhaps corporations organized under general laws 
are required by the statute to state the location of their 
principal office or place of business in their articles or cer- 
tificate of incorporation, or to have such an office or place 
of business and to file in the office of the secretary of state 
a statement giving the location thereof, and the name or 
names of its agent or agents thereat upon whom process can 
be served. Such provisions are clearly within the power of 
the legislature having power to create the corporations. 
Sometimes the matter has been deemed so important that 
provisions of this character have been embodied in or re- 
quired by express constitutional provision. When the prin- 
cipal office or place of business of a corporation is thus 
fixed by law, the charter, articles or certificate of incorpora- 
tion are usually, although not always, conclusive as to its 
location for the purpose of determining domicile and for 
other purposes; and the corporation cannot change the same 
except under charter or statutory authority and by a sub- 
stantial compliance with the requirements of the charter 
or statute. The same rule has been applied where the loca- 
tion of the principal office or place of business has become 
established by custom and recognition. But it has been held 
that a requirement that the principal office of a corporation 
shall be located at a designated point relates to the office for 
the management of the corporate affairs proper, as distin- 
guished from administrative offices created by the corpora- 
tion for transacting the business for which it was created, 
and while the location of the principal office when once 
established under the charter may not be removed by the di- 
rectors, those of the latter class may be removed as often as 
the directors may deem necessary. * * * The actual 
place of business of a corporation may be different from its 
principal office or place of business, or its residence or dom- 
icile, as fixed by its charter or certificate of incorporation, 
and may be proved by parol evidence.” 

In my opinion, therefore, the contemplated arrangements 
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outlined in the Administrator’s letter will meet the require- 
ment of section 402 (a) of the National Housing Act, as 
amended, that the principal office of the Federal Savings and 


Loan Insurance Corporation shall be in the District of 
Columbia. 


Respectfully, 
FRANCIS BIDDLE, 
Acting Attorney General. 


INTERNATIONAL LOAD LINE CONVENTION 


The International Load Line Convention was a peacetime agreement 
and has ceased to be binding upon the United States under a well 
established principle of international law because the basic condi- 
tions upon which it was founded have essentially changed. 

The convention may be declared inoperative or suspended by the 
President, leaving the Secretary of Commerce free to set load lines 
under the act of March 2, 1929, as amended by the act of May 26, 
1939, without regard to the convention. 


JULY 28, 1941. 

The PRrEsIDENT 

My Dear Mr. Presipent: Under date of July 18, 1941, you 
requested my opinion on the question submitted July 17 by 
the Secretary of the Interior, Petroleum Coordinator, as to 
whether, in view of the present dislocation of ocean-borne 
commerce due to the war, and in view of the pressing need 
for tanker tonnage, the International Load Line Convention 
of 1930 must still be considered operative and binding on this 
Government. The Petroleum Coordinator points out that in 
meeting the petroleum needs which have arisen during the 
present emergency the Office of Petroleum Coordinator is 
faced with a serious shortage of oil tankers; that an immedi- 
ate method of increasing available tanker tonnage is to in- 
crease the loads of tankers on both domestic and foreign 
trade; that in regard to coastwise trade the Congress has al- 
ready acted by authorizing the Secretary of Commerce to 
permit deeper loading of tankers during the emergency than 
was previously allowed; that the loads of tankers in foreign 
trade are presently being governed by the International Load 
Line Treaty of 1930; and that this treaty affects vitally 
the work of the Office of Petroleum Coordinator because if 
the treaty 1s not binding in the present situation larger loads 
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can be carried in foreign trade and fewer tankers will have 
to be diverted from the domestic trade. 

The Internationa] Load Line Convention (47 Stat. pt. 2, 
pp. 2228 et seg.) was signed in London July 5, 1930; ratifica- 
‘tion was advised by the Senate February 27, 1931; the con- 
vention was ratified by the President May 1, 1931; ratification 
of the United States was deposited at London June 10, 1931; 
and the convention was proclaimed January 5, 1933. The 
convention was ratified or acceded to prior to September 1, 
1935, by 36 governments. The convention in considerable 
detail provides for the limits to which vessels of various 
categories may be loaded when engaged in international 
voyages. In annexes which are part of the convention ap- 
pear elaborate and detailed regulations for determining maxi- 
mum load lines. Article 19 of the Convention requires the 
contracting parties to exchange laws, regulations, decisions 
and reports through the British Government as intermediary ; 
and article 20 provides that modifications may be proposed at 
any time by any contracting government to the British Gov- 
ernment, such proposals to be communicated by the latter 
to all the other contracting governments, and, if accepted by 
all, that the convention shall be modified accordingly. 

It is clear from its general nature that the convention was 
a peacetime agreement. As stated in its preamble the con- 
tracting governments entered into it “to promote safety of 
life and property at sea by establishing in common agreement 
uniform principles and rules with regard to the limits to 
which ships on international voyages may be loaded” (47 
Stat. 2228). This general purpose, as the terms of the con- 
vention demonstrate, was to be achived by limiting interna- 
tional competition in the loading of cargo vessels. That 
peacetime commerce and voyages were assumed as the basis 
of the convention is also demonstrated by the nature of its 
detailed provisions and regulations. A perusal of them 
leaves no doubt that peacetime commerce was a basic as- 
sumption of the treaty. The present situation with respect 
to shipping is a wholly different one. Conditions essential 
to the operation of the convention, and assumed as a basis 
for it, are in almost complete abeyance. Of the 36 govern- 
ments which acceded to or ratified the convention prior to 
September 1, 1935, ten (Germany, Great Britain, Canada, 
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China, Finland, India, Italy, Japan, New Zealand and the 
Soviet Union) are at war. Sixteen of the said 36 govern- 
ments are under military occupation. Others, of which may 
be mentioned the Irish Free State, Portugal and Sweden, 
may be said to be striving with varying success to preserve 
a precarious neutrality in the widespread armed conflict now 
prevalent. International shipping is not being carried on 
under normal conditions subject to agreements arrived at for 
the purpose of regulating international voyages freely under- 
taken and completed. On the contrary, the actual destruc- 
tion of vessels engaged in such commerce, however loaded, 
is one of the principal means by which the war is now being 
conducted among various of the contracting parties. Re- 
straints imposed by the convention with respect to load lines 
are of small moment indeed in a war directed in large part 
toward the utter destruction of all shipping except that which 
is tolerated by self-interest. The German Government, 
which is a party to the convention, has not only invaded 
and conquered many governments that are likewise parties 
to the convention and removed their shipping from normal 
participation in international commerce, but carries on its 
own international shipping primarily in waters subject solely 
to its own military control. It is well known that the inter- 
national sea lanes are the rendezvous for varied instrumen- 
talities of war set loose for the destruction of shipping. It 
is equally well known that a serious shortage exists in ship- 
ping in the case of numerous, if not all, signatories to the 
convention, including those whose defense the Congress has 
declared essential to the defense of the United States. The 
shortage referred to by the Secretary of the Interior, Petro- 
leum Coordinator, is due to the conditions briefly referred 
to above. In short the implicit assumption of normal 
peacetime international trade, which is at the foundation of 
the Load Line Convention, no longer exists. 

Under these circumstances there is no doubt in my mind 
that the convention has ceased to be binding upon the United 
States. It is a well-established principle of international 
law, rebus sic stantibus, that a treaty ceases to be binding 
when the basic conditions upon which it was founded have 
essentially changed. Suspension of the convention in such 
circumstances is the unquestioned right of a state adversely 
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affected by such essential change. The principle is discussed 
at length in 29 Am. Jour. Int. L. Supp. 1097 (1935) ; see also, 
McNair, Law of Treaties, 376, 378 (1938) ; 1 Oppenheim, Int. 
L. (Lauterpacht’s 5th ed.) sec. 539. The following statements 
of the principle are examples: 

“# + * The validity of treaties ends ‘at the time of 
the essential change of such and such circumstance whose 
existence was supposed necessary by the two parties (clausula 
rebus sic stantibus), whether this condition was stipulated 
expressly or that it results from the very nature of the 
treaty.’” Kluber, 29 Am. Jour. Int. L. Supp., 1098; 

“When that state of things which was essential to, and the 
moving cause of the promise or engagement, has undergone 
a material change, or has ceased, the foundation of the 
promise or engagement is gone, and their obligation has 
ceased. This proposition rests upon the principle that the 
condition of rebus sic stantibus is tacitly annexed to every 
covenant.” Phillimore, 2bzd. 1099; 

‘Almost all theorists agree that to many treaties the tacit 
condition rebus sic stantibus is attached; they were concluded 
in and by reason of special circumstances, and when those 
circumstances disappear, there arises a right to have them 
rescinded * * *. But the question only arises when there 
is a difference as to what conditions were implied, or were 
contemplated, not as existent or possible, but as essential.” 
Westlake, zbid. 1099; 

“The doctrine that we set out to consider is the doctrine 
that treaties, for the duration of whose obligations no special 
period is fixed, are not to be understood as binding on the 
contracting Powers in the event of some material change in 
the conditions, with reference to which they were concluded, 
the word ‘conditions’ in this statement including not only 
material, but also moral, facts. For the purpose of the 
discussion, the phrase ‘rebus sic stantibus’ is a convenient 
catchword: treaty obligations, when the treaty itself is silent, 
are subject to the provision that, if the obligations are to 
remain, the essential ‘things,’ inanimate and animate, ma- 
terial, moral and mental, must remain in the condition in 
which they were when the treaty was concluded.” Williams, 
ibid. 1099. 

It is sometimes said that the change which brings the 
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principle into operation must be essential or fundamental. 
But whether or not this is an integral part of the principle 
itself there can be no doubt that the changed conditions 
affecting the Load Line Convention are most essential and 
most fundamental. 

As to procedure to be adopted by the Government that 
relies on the principle of rebus sic stantibus, it may well be 
that ordinarily the procedure would call for the Government 
to inform the other parties to the treaty with respect to the 
matter and request agreement for termination or suspension 
of the treaty. The matter of procedure, however, does not 
affect the right of termination or suspension. Since a num- 
ber of the contracting states have been overrun by military 
power, and normal international procedures, so far as here 
pertinent, are no longer available but are submerged in the 
swiftly changing conditions inherent in the world situation, 
the procedure by prior notification and consent preferred 
by some of the authorities need not be followed, though of 
course it may be pursued if desired in relation to those gov- 
ernments with respect to which it is still feasible. The 
fundamental character of the change in conditions underly- 
ing the treaty, however, leaves the Government of the United 
States entirely free to declare the treaty inoperative or to 
suspend it for the duration of the present emergency. 

The convention may be declared inoperative or suspended 
by the President. A declaration by the President to that 
effect would validly render the convention inoperative or 
suspended, as the case may be. Attention to the observance 
of treaties is an executive responsibility. Jefferson to Genet, 
4 Moore, Digest Int. L. 680-681 (1906). It is not proposed 
that the United States denounce the convention under article 
95 (47 Stat. 2256), nor that it be otherwise abrogated. Con- 
sequently action by the Senate or by the Congress is not 
required. Cf. 1 Stat. 578; 5 Moore, Digest Int. L. 356. The 
facts which bring into operation the right to declare the 
convention inoperative or suspended, are within the knowl- 
edge of and can be promptly and adequately appraised by the 
executive department; and it is proper that the President, 
as “the sole organ of the nation in its external relations,” 
should speak for the nation in announcing action which 
international law clearly permits. See United States v. 
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Curtiss-Wright Export Corporation (1936), 299 U. S. 304, 
819, 8320. See also Charlton v. Kelly (1913), 229 U.S. 447, 
472-476. There is no question here of the making or even 
of the abrogation of a treaty. It is merely a question of a 
declaration of the inoperativeness of a treaty which is no 
longer binding because the conditions essential to its con- 
tinued effectiveness no longer pertain. 

Accordingly, it is my opinion that the convention referred 
to may be declared by you to be either inoperative or sus- 
pended; and that upon such declaration it would become 
inoperative or suspended as the case may be, leaving the 
Secretary of Commerce free to set load lines pursuant to the 
act of March 2, 1929, c. 508 (45 Stat. 1492), as amended by 
act of May 26, 1939, c. 151 (53 Stat. 783), without regard to 
the convention. 

I have not discussed, because unnecessary in view of the 
conclusion reached as set forth above, the well established 
international practice that violation of a treaty by one con- 
tracting party renders the treaty voidable at the option of 
another contracting party injured by the violation. See 
Comment on Draft Convention on the Law of Treaties; Art. 
27, 29 Am. Jour. Int. L. Supp. 1077 e¢ seg. (1935) ; McNair, 
Law of Treaties, 513 (1938). 

Respectfully, 
FRANCIS BIDDLE, 
Acting Attorney General. 


COMPUTATION OF SERVICE UNDER CIVIL SERVICE 
RETIREMENT ACT 


When computing the years of service of a postmaster for purposes 
of the Civil Service Retirement Act a period of service as a 
Member of the Congress should be included. 


Aveust 6, 1941. 
THE PRESIDENT. 

My Dear Mr. Preswent: I have the honor to refer to your 
memorandum of July 2, 1941, requesting my opinion upon 
a question presented by the Civil Service Commission con- 
cerning the application of the Civil Service Retirement Act 
of May 29, 1930, c. 349, 46 Stat. 468, as amended, to Mr. Peter 
F. Tague, postmaster at Boston, Mass. 
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Section 1 of the Civil Service Retirement Act of May 29, 
1930, as amended, provides that all employees subject to 
theact“who * * * shallhaveattained * * * theage 
of seventy years and rendered at least fifteen years of service 
computed as prescribed in section 5 of this act shall be 
eligible for retirement on an annuity.” Section 2 provides 
that “all employees to whom this act applies shall, on arriv- 
ing at retirement age as defined in the preceding section, 
and having rendered fifteen years of service, be automatically 
separated from the service,” and section 204 of the act of 
June 30, 19382 (47 Stat. 382, 404), makes this separation 
mandatory unless the President grants exemption there- 
from by Executive order. Section 5 reads in pertinent 
part: 

“e * * the aggregate period of service which forms 
the basis for calculating the amount of any benefit provided 
in this act shall be computed from the date of original em- 
ployment, whether as a classified or an unclassified employee 
in the civil service of the United States, or in the service 
of the District of Columbia, including periods of service at 
different times and in one or more departments, branches, 
or independent offices, or the legislative branch of the Gov- 
ernment * * *,” 

The act of June 25, 1938, 52 Stat. 1076, and the act of 
August 4, 1939, 53 Stat. 1200, make the provisions of the 
Civil Service Retirement Act applicable to all postmasters 
appointed subsequent to January 1, 1940, but postmasters 
in office on January 1, 1940, were not thereby affected during 
the remainder of their respective terms of office 

From 1915 to 1925, a period of 10 years, Mr. Tague served 
as a Member of the House of Representatives from the Tenth 
Congressional District of Massachusetts. On October 15, 
1935, he was appointed acting postmaster at Boston, Mass., 
and on February 26, 1937, he received the regular 4-year 
appointment to that office, which appointment expired Feb- 
ruary 26,1941. He is eligible for reappointment to the office, 
and if reappointed will thereupon become subject to the Civil 
Service Retirement Act. He has reached the age of 70 
years and the question has been raised whether, in view of 
his service as postmaster at Boston for more than 5 years 
and his service as a Member of the House of Representatives 
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for 10 years, he has rendered 15 years of service within the 
meaning of the Civil Service Retirement Act, thus making 
him subject to compulsory retirement immediately upon such 
reappointment. In other words, should Mr. Tague’s 10-year 
period of service as a Member of the House of Representatives 
be included in computing his years of service for the 
purposes of the Civil Service Retirement Act? 

The statute is ambiguous and its history furnishes no sub- 
stantial aid in determining its meaning. I am advised that 
administratively the Civil Service Commission has construed 
it as requiring service as a Member of the Congress to be 
included in computing the years of service of a person sub- 
ject to its provisions, and that personal rights have been 
determined and adjusted in accordance with this practice. 
A contrary construction is permissible, but in view of the 
past practice I am unable to say that the one adopted and 
followed by the Civil Service Commission is so clearly wrong 
that it should now be overturned. Robertson v. Downing, 
127 U.S. 607; United States v. Jackson, 280 U.S. 183; Brew- 
ster v. Gage, 280 U.S. 327; 39 Op. A. G. 208. 

It is my opinion, therefore, that in computing Mr. Tague’s 
years of service for the purposes of the Civil Service Retire- 
ment Act his service as a Member of the House of Representa- 
tives should be included. 

Respectfully, 


FRANCIS BIDDLE, 
Acting Attorney General. 


LEASE OF DUPONT CIRCLE HOTEL 


A lease to the United States executed and delivered on July 3 by the 
then president of Dupont Circle, Inc., is not invalid because of the 
fact that the lease is dated July 1 and that the adoption of the reso- 
lution of the directors authorizing it and the election of the individual 
who signed as president did not occur until July 3. 

The Government has not yet executed the lease but is occupying part 
of the building covered thereby in accordance with its terms. Some 
of the tenants still remaining in the building have indicated their 
intention to seek an injunction, compelling the lessor to continue to 
operate the building as an apartment-hotel. 
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Held, both the Government and the lessor have proceeded too far in 
reliance upon the validity of the lease to warrant any other con- 
clusion than that the Government should continue to proceed upon 
this view until and unless the courts render some decision requiring 
a contrary conclusion. 

Avucust 25, 1941. 

The PRESENT. 

My Dear Mr. Preswent: I have the honor to refer to your 
memorandum of August 12 transmitting a request from the 
Acting Administrator of the Federal Works Agency that 
you obtain my opinion “whether * * * the Government 
is under a binding and legal agreement to lease” the Dupont 
Circle Hotel in Washington. 

The building is owned by Dupont Circle, Inc. Mr. Harry 
Newman, who is now president of the corporation (having 
been elected to that position on July 3, 1941), entered into 
negotiations with the Government for the leasing of the 
building at a time when he was not an officer or director 
of the corporation but held an option to purchase its entire 
capital stock. By letter of June 23, 1941, the Public Buildings 
Administration of the Federal Works Agency transmitted to 
the corporation a form of lease, worded as effective July 1, 
1941, and requested that the instrument be executed by the 
corporation and returned to the Public Buildings Adminis- 
tration for execution on behalf of the Government. The 
Board of Directors of the corporation at a meeting held on 
July 3, 1941, resolved that “Harry Newman, president of the 
corporation, be and he is hereby authorized to make and 
execute * * * an indenture or lease to the Governnient 
of the United States of America * * *” covering all or 
any part of the building; and on that date the lease was 
signed and executed by Mr. Newman and delivered by him 
to the Public Buildings Administration. 

There is no room for doubt that this represented an accept- 
ance by the corporation of the Government’s offer except as 
the matter may be affected by the fact that the lease although 
dated July 1 was not executed on behalf of the corporation 
until July 38. The question in this respect is very much the 
same as that presented to the Circuit Court of Appeals, 
Fourth Circuit, in Bradford v. Graham, 287 Fed. 686, 687, 
and I quote below from the opinion of the court in that case. 
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“The position of the appellant on this question is that 
although the lease, bearing date the Ist of July 1919, appears 
to have been duly and formally executed by the president 
and secretary of the bankrupt company, under the seal of the 
corporation, and by direction of the company, yet it appear- 
ing that the resolution of the board of directors, authorizing 
the making of the lease was dated July 3, 1919, two days 
subsequent to the date of the lease, the latter was void. 

“Just how the difference in the dates of the lease and the 
resolution of the board, which were found together in the 
bankrupt’s papers, came about, is not explained by the rec- 
ord. It probably happened by the preparation of the lease 
prior to the meeting of the board, and that the matter of the 
dates was lost sight of, when the board met two days later 
and adopted the resolution authorizing the same, and the 
agreement for the lease was consummated. But, however 
this may be, it does not follow that the lease was delivered 
until after the passage of the resolution, though it was dated 
the 1st of July 1919, and the term commenced on that day. 
It cannot be that an instrument, apparently otherwise valid, 
should be vacated and set aside for such a trivial cause, in 
the absence of mistake, fraud, or wrongdoing of some 
kind. * * * The latter [the lessee], acting by and through 
its properly constituted authorities, promptly accepted the 
lease, took charge of the premises, and used them for the 
purposes for which they were intended * * *.” 

The lease has not yet been signed on behalf of the United 
States but, as in the case of Bradford v. Graham, the lessee 
(the United States) “acting by and through its properly con- 
stituted authorities, promptly accepted the lease, took charge 
of the premises, and used them for the purposes for which 
they were intended.” The actual: use and control of the 
building up to this time has been only partial but this was 
contemplated and is provided for in the following paragraph 
of the lease: 7 

192. Should the total area in the building not be available 
for occupancy by the Government on July 1, the date of this 
lease, it is understood that the Government will deduct from 
the total rent due the Lessor a sum equal to the rent and main- 
tenance of such space for such time as it remains unavailable 
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on a basis of its square foot relationship to the entire 
building.” 

Considering only the factors hereinbefore mentioned, the 
conclusion would be required that the Government is under 
a legal agreement to lease the space in the Dupont Circle 
Hotel as it is made available in accordance with the terms 
of the lease. 

The attorney for a group of tenants still remaining in the 
building and holding unexpired leases does not now question 
the soundness of the foregoing but states the position of his 
clients as follows: 

“It is the desire of this group of clients to petition the 
District Court of the United States for an injunction, com- 
pelling the Dupont Circle to live up to the terms of these 
leases on the following grounds: 

“1. To compel the Dupont Circle, Inc., to continue the 
operation of this building as an apartment-hotel. 

“2. To specifically enforce the provisions of the lease and 
to continue to give to these lessees all the services in this 
building as an apartment-hotel. 

“T think that you should make a careful study of these leases 
and of the rights of these parties before passing upon the 
question of the validity of the present pretended lease of this 
building to the Government. The Dupont Circle Apart- 
ments, Inc., made valid long-term leases to individuals under 
the guise and representation that this building would be used 
as an apartment-hotel. These people have term leases and 
valid property rights in those leases and the Government 
should recognize this in passing on the question that 1s now 
before you.” 

Concerning this, counsel for the corporation has stated : 

“Only eight tenants occupy apartments under lease. Five 
of the eight, as the result of negotiations, have indicated 
their intention of relinquishing their leases. Of the remain- 
ing three, one is subject to eviction for conducting a business 
in the apartment in direct violation of the lease. Of the re- 
maining two leases, one expires November 1, 1941, and the 
other February 1, 1942. There is no intention on the part 
of the Hotel to disturb in any way the occupancy or service 
under these two leases.” 
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The correctness of this statement as to the number and 
terms of the unexpired leases and the intentions of their 
holders is denied by counsel for the tenants, but there appears 
to be little doubt that the number of tenants now holding 
such leases is comparatively small. It is also a fact that fol- 
lowing delivery of the lease to the Government the corpo- 
ration has caused a substantial part of the building to be 
vacated by former tenants and has made such space available 
to the Government, which is now occupying it. It is alleged 
that the corporation has used harsh and illegal means to ac- 
complish this result. If that is true, it is indeed regrettable 
but the courts are the forum for the determination of the 
questions thus raised. That phase of the matter is not for 
consideration by me and does not in any way involve the 
Government. 

If the threatened litigation should ensue, and if the courts 
should decree that the corporation continue to operate the 
building as an apartment hotel this might, and probably 
would, have bearing upon the lease. It seems to me, how- 
ever, to be inescapable that both the Government and the 
corporation have proceeded too far in reliance upon the 
validity of the lease to warrant any other conclusion than 
that the Government should continue to proceed upon the 
theory that the lease is valid until and unless the courts render 
some decision requiring a contrary conclusion. 

Respectfully, 
FRANCIS BIDDLE, 
Acting Attorney General. 


SCOPE OF TERM “UNITED KINGDOM” 


The term “United Kingdom” as used in the President’s Proclamation of 
November 4, 1939, issued under the Neutrality Act of 1939 is properly 
to be construed as including only England, Wales, Scotland, and 
Northern Ireland, and not the overseas territories and possessions 
of the British Empire. 


Aveust 29, 1941. 
The SECRETARY OF STATE. 
My Dear Mr. Secretary: J have your letter of August 27 
requesting my opinion whether the term “United Kingdom,” 
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as used in the President’s proclamation of November 4, 1939 
(4 F. R. 4493), issued under the Neutrality Act of 1939 
(November 4, 1939, c. 2, 54 Stat. 4), may be construed as 
“including only England, Wales, Scotland and Northern 
Ireland and as not including the overseas territories and 
possessions of the British Empire.” 

The proclamation reads in pertinent part as follows: 

“Now, Therefore, I, Franklin D. Roosevelt, President of 
the United States of America, acting under and by virtue of 
the authority conferred on me by the said joint resolution, do 
hereby proclaim that a state of war unhappily exists between 
Germany and France; Poland; and the United Kingdom, 
India, Australia, Canada, New Zealand and the Union of 
South Africa, and that it is necessary to promote the security 
and preserve the peace of the United States and to protect 
the lives of citizens of the United States.” 

The generally accepted meaning of “United Kingdom” is 
reflected in the definition set forth in Webster’s New Inter- 
national Dictionary of the English Language, Second Edi- 
tion, 1939. Here the term is defined as follows: 

“United Kingdom, the. Great Britain and Ireland—so 
called from January 1, 1801, when the Legislative Union went 
into operation, to 1922, when, after the establishment of the 
Irish Free State, the remaining portion was officially called 
the United Kingdom of Great Britain and Northern Ireland. 
By act of Parliament, 1927, the words ‘United Kingdom’ were 
omitted from the title of the king.” 

This definition is entirely consistent with well-established 
English usage. Thus, in Professor Dicey’s work on Conflict 
of Laws (Second Edition, 1908) “United Kingdom” is de- 
fined as follows (at p. 68) : 

“United Kingdom’ means the United Kingdom of Eng- 
land, Scotland, and Ireland, and the islands adjacent thereto, 
but does not include either the Isle of Man or the Channel 
Islands.” 

See also Keith, Zhe Governments of the British Empire 
(1935) p. 20. 

The origin of the English usage was the Union of Ireland 
Act, which provided that “the said kingdoms of Great Britain 
and Ireland shall * * * be united into one kingdom by 
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the name of the United Kingdom of Great Britain and Ire- 
land; 39 & 40 G. 3, c. 67 (1800). The same meaning was 
also given to the term under discussion in the Interpretation 
Act of 1889, 52 & 53 V. c. 63, s. 18, which provided as follows: 

“In this act, and in every act passed after the commence- 
ment of this act, the following expressions shall, unless the 
contrary intention appears, have the meanings hereby re- 
spectively assigned to them, namely: 

“(1) The expression ‘British Isles’ shall mean the United 
Kingdom, the Channel Islands, and the Isle of Man.” 

Although the foregoing provision does not directly define 
“United Kingdom,” it points irresistibly to the conclusion 
that “United Kingdom” is limited to the British Isles and does 
not include the overseas possessions, or dependencies, or man- 
dates of the British Empire. This is true because that provi- 
sion makes “British Isles,” which clearly does not include 
overseas possessions or dependencies, more extensive than 
“United Kingdom.” The definition in the Interpretation Act 
reflected a well-established usage which had been embodied in 
specific definitions of the term “United Kingdom” in previous 
statutes, such as An Act to Consolidate and Amend the Laws 
relating to Bankruptcy and Insolvency in Ireland (1857) 
20 & 21 V. c. 60s. 4; An Act to Alter Certain Duties and to 
Amend the Laws relating to Customs (1867) , 30 & 31 V. c. 82 
s.5; An Act for Improving the Condition of Mates and Sea- 
men and Maintaining Discipline in the Merchant Service 
(1850) 18 and 14 V. c. 93, s. 2. 

The separation of Northern and Southern Ireland by the 
Government of Ireland Act of 1920, and the creation of the 
Irish Free State by the Irish Free State (Agreement) Act, 
1922, 12 G. 5, c. 4, required, of course, a change in the defini- 
tion of the term “United Kingdom.” Accordingly, statutes — 
passed shortly after these acts contained the following 
specific definition : ° 

““United Kingdom’ means Great Britain and Northern 
Treland.” 

See e. g., Settled Land Act, 1925, 15 G. 5, c. 18, s. 117; Trustee 
Act, 1925, 15 G. 5, c. 19, s. 68; Law of Property Act, 1925, 15 G. 
5, c. 20, s. 205; Land Registration Act, 1925, 15 G, 5, c. 21, s. 3; 
Merchant Shipping Act, 1925, 15 & 16 G. 5,c. 37, 8.8; Teachers 
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Act, 1925, 15 & 16 G. 5, c. 59, s. 18; Workmen’s Compensation 
Act, 1925, 15 & 16 G. 5, c. 84, s. 48; Merchandise Marks Act, 
1926, 16 & 17 G. 5, c. 53, s. 10. 

In 1927, a new interpretation statute, Royal and Parlia- 
mentary Titles Act, 17 G. 5, c. 4, was passed to reflect the 
change in political structure and provided in section 2, as 
follows: 

“In every act passed and public document issued after the 
passage of this act the expression ‘United Kingdom’ shall, 
unless the context otherwise requires, mean Great Britain and 
Northern Ireland.” 

The applicable court decisions show a uniform judicial in- 
terpretation of the term “United Kingdom” in complete har- 
mony with the legislative definitions set forth above. See 
e.g.. Turnbull v. Solicitor of Inland Revenue, 42 Sc. L. R. 15 
(1904) ; DeBeers Consolidated Mines Lid. v. Howe, (1906) 
A. C. 455; Tomalin v. S. Pearson & Son Lid., (1909) 2 K. B. 
61. 

The foregoing discussion demonstrates that the term 
“United Kingdom” is a term of art with a well-settled and 
precise meaning. No contrary purpose appearing, well-set- 
tled canons of construction require that the term as used in 
the proclamation should be given this meaning. 

For the reasons given it is my opinion that the term “United 
Kingdom” as used in the proclamation of November 4, 1939, 
is properly to be construed as including only England, Wales, 
Scotland and Northern Ireland and not the overseas terri- 
tories and possessions of the British Empire. 

Respectfully, 
FRANCIS BIDDLE, 
Acting Attorney General. 


OPINIONS 


OF 


HON. FRANCIS BIDDLE, OF PENNSYLVANIA © 


APPOINTED SEPTEMBER 5, 1941 


AUSTRALIAN BONDS 


A proposed exehange by the Commonwealth of Australia of its bonds 
for bonds of the State of Queensland (which latter bonds the Com- 
monwealth is obligated to pay) is a “renewal or adjustment” of an 
existing indebtedness and excepted from the operation of section 7 
of the Neutrality Act of 1939. 


SEPTEMBER 8, 1941. 
The SEcRETARY OF THE TREASURY. 

My Dear Mr. Secretary: In your letter of September 5 
you request my opmion concerning the applicability of 
section 7 of the Neutrality Act of 1939 (54 Stat. 4, 8) toa 
proposed exchange by the Commonwealth of Australia of its 
bonds for certain bonds of the State of Queensland. 

The facts are stated as follows in an opinion by New York 
counsel for the Australian Government Trade Commission : 

“We understand that the State of Queensland has out- 
standing approximately $7,200,000 principal amount of its 
Twenty- Year 7% Sinking Fund External Loan Gold Bonds 
dated October 1, 1921, due October 1, 1941. We also 
understand from you that under the Financial Agreements 
(Commonwealth Liability) Act of the Commonwealth of 
Australia, assented to March 12, 1932, the Commonwealth of 
Australia expressly undertook to pay from time to time 
to the bondholders principal and interest of certain state 
obligations and that among such obligations were the State 
of Queensland Bonds above referred to. An opinion in our 
files dated April 12, 1932, from Messrs. Blake & Riggall, of 
Melbourne, states that the aforesaid act, amongst others, was 
upheld as valid in 1932 by the High Court of Australia. We 
assume that there has been no change since then in the text 
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or construction of the act and that under the law of Australia 
the obligation of the Commonwealth to the bondholders still 
continues.” 

Under the facts and under the law of Australia as thus 
set forth the outstanding bonds are obligations of the Com- 
monwealth of Australia and, as further stated by counsel, 
were outstanding when the Neutrality Act was passed. The 
proposed transaction, therefore, is a “renewal or adjustment” 
of an existing indebtedness (37 Op. A. G. 505, 512, inter- 
preting similar language in the Johnson Act) and as such is 
excepted from the operation of section 7 of the Neutrality 
Act by an express provision in subsection (b) thereof. 

It is therefore my opinion that the proposed exchange of 
bonds under the circumstances indicated is not subject to 
the provisions of section 7 of the Neutrality Act of 1939. 

Respectfully, 
MATTHEW F. McGUIRE, 
Acting Attorney General. 


PERMITS FOR FLIGHT OF FOREIGN AIRCRAFT INTO THE 
UNITED STATES 


Reorganization Plan No. III vests in the Administrator of Civil Aero- 
nautics the function of issuing permits under section 6 of the Air 
Commerce Act of 1926, as amended, to foreign airmen and aircraft, 
authorizing flight into and within the United States. 


SEPTEMBER 12, 1941. 

The SECRETARY OF COMMERCE. | 

My Dear Mr. Secretary : Reference is made to your letter 
of August 30, 1941, requesting my opinion as to whether. the 
function of issuing permits under section 6 of the Air Com- 
merce Act of 1926, as amended, to foreign airmen and air- 
craft, authorizing flight into and within the United States, 
is vested in the Civil Aeronautics Board or in the Adminis- 
trator of Civil Aeronautics. This question has arisen under 
Reorganization Plan No. III which transferred to the Ad- 
ministrator of Civil Aeronautics certain functions formerly 
vested in the Civil Aeronautics Authority (now Civil Aero- 
nautics Board). 

Section 6 of the Air Commerce Act of 1926 (44 Stat. 568, 
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572), as amended by the Civil Aeronautics Act of 1938 (52 
Stat. 973, 1028, sec. 1107 (1) (1), (4), and (5) ), provides in 
part: 

“(b) Foreign aircraft not a part of the armed forces of 
the foreign nation shall] be navigated in the United States 
only if authorized as hereinafter in this section provided. 

“(c) If a foreign nation grants a similar privilege in 
- respect of aircraft of the United States, and/or airmen serv- 
ing in connection therewith, the Civil Aeronautics Authority 
may authorize aircraft registered under the law of the foreign 
nation and not a part of the armed forces thereof to be navi- 
gated in the United States.” 

Section 7 of the Reorganization Plan No. III (H. Doc. 681, 
76th Cong., 3d sess.; 54 Stat. 1231) provides: 

“The functions vested in the Civil Aeronautics Authority 
by the Civilian Pilot Training Act of 1939; the functions of 
aircraft registration and of safety regulation described in 
titles V and VI of the Civil Aeronautics Act of 1938, except 
the functions of prescribing safety standards, rules, and regu- 
lations and of suspending and revoking certificates after 
hearing; the function provided for by section 1101 of the 
Civil Aeronautics Act of 1938; and the functions of appoint- 
ing such officers and employees and of authorizing such 
expenditures and travel as may be necessary for the perform- 
ance of all functions vested in the Administrator, are trans- 
ferred from the Civil Aeronautics Authority to and shall be 
exercised by the Administrator, who shall hereafter be known 
as the Administrator of Civil Aeronautics.” 

While the Reorganization Plan does not mention section 6 
of the Air Commerce Act of 1926 or specify in detail the 
functions transferred to the Administrator, the President’s 
message to the Congress clearly shows the purpose of the 
plan. The message states in part: 

“The Administrator is made the chief administrative officer 
of the Authority with respect to all functions other than 
those relating to economic regulation and certain other ac- 
tivities primarily of a rule-making and adjudicative charac- 
ter which are entrusted to the Board.” 

Thus, under the Reorganization Plan administrative func- 
tions are vested in the Administrator, who is further spe- 
cifically charged with the performance of duties relating to 
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aircraft registration and also duties relating to safety regu- 
lation except the prescribing of safety standards. The 
Board, on the other hand, is charged with the performance 
of functions relating to economic regulation and certain 
other activities primarily of a rule-making and adjudicative 
character. The function of issuing a permit under section 6 
of the Air Commerce Act of 1926, as amended, appears to | 
be in the nature of an administrative activity, rather than 
one concerned with economic regulation, rule-making or ad- 
judicative activities. In addition, it involves to some extent 
the subject of safety regulation administration and also bears 
a relation to the subject of aircraft registration. These are 
functions vested in the Administrator and not in the Board. 
In respect of safety regulation the legislative history of the 
Air Commerce Act of 1926 shows that one of the considera- 
tions of the Congress in requiring foreign registered aircraft 
to obtain authority to navigate within the United States was 
to assure safety in air navigation. See “Civil Aeronautics, 
Legislative History of the Air Commerce Act of 1926, ap- 
proved May 20, 1926,” page 38. With respect to aircraft 
regulation section 501 (a) of the Civil Aeronautics Act of 
1938 indicates that the Congress intended permits issued to 
foreign aircraft under section 6 of the Air Commerce Act to 
serve as a substitute for registration required of all aircraft 
eligible for registration. 

It is true, as the General Counsel for the Board points out, 
that the issuance of permits is discretionary, even where a 
foreign nation grants a similar privilege in respect of air- 
craft of the United States. But no reason appears why the 
Administrator, as the issuing agency, may not exercise such 
discretion as the cases require, or why he may not prescribe 
in permits such lawful conditions or limitations, in addition 
to safety requirements, as may be deemed necessary. 

For the reasons given it is my opinion that the function 
of issuing permits under section 6 of the Air Commerce Act 
of 1926, as amended, to foreign airmen and aircraft, authoriz- 
ing flight into and within the United States, is vested in the 
Administrator of Civil Aeronautics. 

Respectfully, 
MATTHEW F. McGUIRE, 
Acting Attorney General. 
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LOANS TO FINANCE RURAL ELECTRIFICATION EQUIPMENT 


The Rural Electrification Act of 1936 (section 4) does not authorize 
loans to finance the purchase and installation of wind-driven electric 
generating equipment for individual farms. 


OcToBER 28, 1941. 
THE SECRETARY OF AGRICULTURE. 


My Dear Mr. Secretary: Reference is made to the letter 
of the Acting Secretary under date of September 25, request- 
ing my opinion upon the question of whether section 4 of 
the Rural Electrification Act of 1936 (49 Stat. 1363-1365), 
authorizes the making of loans to finance the purchase and 
installation of wind-driven electric generating equipment 
designed to serve the needs of.individual farms. Your 
Solicitor has concluded that the section does not authorize 
such loans. . 

Section 4 provides in part: 

“The Administrator is authorized and empowered * * * 
to make loans to persons, corporations, States, Territories, 
and subdivisions and agencies thereof, municipalities, peo- 
ples utility districts and cooperative nonprofit, or limited- 
dividend associations organized under the laws of any State 
or Territory of the United States, for the purpose of financing 
the construction and operation of generating plants, electric 
transmission and distribution lines or systems for the fur- 
nishing of electric energy to persons in rural areas who are 
not receiving central station service * * *.” 

While the above-quoted portion of section 4, read alone, 
might appear to authorize loans to individuals to finance the 
purchase and installation of equipment of the kind herein 
involved, other provisions of the statute negative this con- 
elusion. Thus, the work to be financed under the act is re- 
ferred to as “projects,” and preference is required to be given 
projects of public bodies and nonprofit associations. Also, 
loans under section 4 are required to be self-liquidating within 
a period of twenty-five years. These provisions would seem 
to be inapplicable to small generating units designed for use 
on individual farms. 

In addition, the statute provides that no loan for the con- 
struction or operation of any “generating plant” may be 
made unless the consent of the State authority having juris- 
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diction in the premises is first obtained. Obviously, the 
equipment in question is not a “generating plant” as that 
term is used in the statute, since no consent of State authority 
would be necessary to construct and operate such equipment. 
Clearly, a generating plant within the meaning of the statute 
is one constituting a part of a system supplying electric 
_ energy to a number of consumers. This view is strengthened 
by the use in section 4 of the words “electric transmission and 
distribution lines or systems” in connection with the words 
“generating plants.” 

Reading the statute as a whole and in the light of its pur- 
pose, I agree with your Solicitor that the provisions of section 
4 do not authorize the making of loans to finance the purchase 
and installation of wind-driven electric generating equipment 
designed to serve the needs of individual farms. 

Respectfully, 
FRANCIS BIDDLE. 


CONTROL OF SPACE IN PUBLIC BUILDINGS 


Subject to the limitation against removing a department or agency 
from a building provided for its use by the Congress, the Public 
Buildings Administration has the final authority over the control and 
allotment of space in all public buildings in the District of Columbia 
save only those buildings expressly excepted from its jurisdiction by 
the act of March 1, 1919, or other applicable legislation. 

The determinations of the Public Buildings Administration should not 
be made abstractly, or in an arbitrary manner, or without ascertain- 
ment and due consideration of the true needs of ' an affected depart- 
ment or agency. 

A provision for use of a building by a particular ayeney may become 
obsolete because of a later provision of another building for its use, 
or because of changed conditions due to consolidation, transfer of 
functions, abolishment, etc. 


NovEMBER 27, 1941. 
THE PRESIDENT. 

My Dear Mr. Preswent: I have the honor to comply with 
your request of November 11 for my opinion concerning the 
scope of the authority of the Public Buildings Administra- 
tion to control and allot space in the public buildings owned 
or buildings leased by the United States in the District of 
Columbia. 
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It was provided by section 10 of the act of March 1, 1919 
(c. 86, 40 Stat. 1213, 1269), as follows: 

“Public Buildings Commission : With a view to the control 
and allotment of space in owned or leased Government build- 
ings in the District of Columbia, a Public Buildings Commis- 
sion 1s hereby created * * *. 

“Said commission shall have the absolute control of and the 
allotment of all space in the several public buildings owned 
or buildings leased by the United States in the District of 
Columbia, with the exception of the Executive Mansion and 
office of the President, Capitol Building, the Senate and 
House Office Buildings, the Capitol power plant, the build- 
ings under the jurisdiction of the Regents of the Smithsonian 
Institution, and the Congressional Library Building, and 
shall from time to time assign and allot, for the use of the sev- 
eral activities of the Government, all such space.” 

It was further provided by section 6 of the act of May 25, 
1926 (c. 380, 44 Stat. 630, 634), authorizing the construction 
of certain public buildings in the District of Columbia and 
elsewhere: 

“The provisions of section 10 of the Legislative, Executive, 
and Judicial Appropriation Act for the fiscal year ended June 
30, 1920, approved March 1, 1919, relating to the assignment 
of space in public buildings in the District of Columbia, shall 
apply to all buildings constructed, extended, or enlarged 
under the provisions of this act in the District of Colum- 
big, = eS 

Under subsequent legislation the authority thus vested in 
the Public Buildings Commission has now been transferred 
to the Public Buildings Administration (U.S. C., Supp. V, 
title 40, secs. 1, 346). 

In an opinion of November 7. 1933 (37 Op. 340), the At- 
torney General concluded that this legislation did not author- 
ize the Department of the Interior (at that time exercising the 
authority originally conferred upon the Public Buildings 
Commission) to assign for its own use a building which the 
Congress had provided should be occupied by either the In- 
terstate Commerce Commission or the General Accounting 
Office, “as may be determined by the Public Buildings Com- 
mission.” I quote from the opinion: 

“Although I conclude that the new buildings must be made 
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available to the agencies for whom they were constructed, 
except as Congress has expressly given power to the Public 
Buildings Commission (a power now exercised by you) to 
determine otherwise, I do not mean to be understood as say- 
ing that you are wholly without power with respect to the 
new buildings. As your Solicitor points out, Congress must 
have foreseen that the importance and magnitude of the oper- 
ations of the various branches of the Government continually 
expand and contract with reference to each other as times and 
circumstances demand. Congress could not have intended 
that space not actually required by a Department in a build- 
ing assigned to its use must lie idle while at the same time 
another Department is in need of additional space. There 
is no need to resort to Congress in every such contingency. It 
was the duty of the Public Buildings Commission to take care 
of such matters, and that power may now be exercised by you. 
The new buildings are to be used by the agencies for whom 
they were constructed so far as their needs reasonably require. 
If there is any surplus space when the building is completed, 
or in the future such space becomes available, it will lie in 
your power to assign it as may be appropriate.” 

This conclusion appears to be sound, but the opinion did 
not indicate who should determine questions concerning rea- 
sonable needs and surplus space. Upon this point the Direc- 
tor of the Bureau of the Budget now suggests in his memo- 
randum addressed to you under date of November 10, 1941: 

“The obvious purpose of these enactments was to insure 
an economical and equitable distribution of space in the var- 
lous Government buildings, as well as efficient and convenient 
utilization of the buildings, by vesting authority and respon- 
sibility therefor in a single administrative agency. This pur- 
pose might largely be nullified if the head of each department 
or agency were permited to determine its own requirements 
according to his own standards and ideas. It is not to be 
lightly assumed that Congress intended such a result in merely 
providing funds for the housing of the several departments 
and agencies, notwithstanding the general policy previously 
adopted and reiterated. 

“Accordingly, while the Public Buildings Administration 
is presumably without authority under the opinion previously 
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rendered to move an agency from a building so designated for 
its use in the act of July 3, 1930, and other appropriations 
made in pursuance of the act of May 25, 1926, 1t seems proper 
and consistent with the ruling previously made to conclude 
that in the performance of its duties and responsibilities under 
section 1 of title 40 (act of March 1, 1919), and as a means 
of effectuating the purposes thereof it is the exclusive function 
of the Public Buildings Administration to consider and deter- 
mine from time to time the reasonable requirements of the 
several departments and agencies in the light of the total 
building space available in the District, and in accordance 
therewith decide how much space shall be assigned to them 
in buildings so constructed or designated for their particular 
use under express legislative provision, as well as the location 
of such space, in the event of any surplus. If the amount of 
space being used in any such building were found by the 
Public Buildings Administration, in the light of the total 
space available and other space already provided for its use, 
to be in excess of the reasonable requirements of the depart- 
ment or agency for which it was so constructed, it would 
presumably be the duty and function of the Public Buildings 
Administration to determine how much space in the building 
should be made available for other agencies and specify the 
location thereof, having due regard for the needs of the 
several agencies and considerations of accessibility, utility, 
contiguity, etc.” | 

I agree that, subject to the limitation against removing a 
department or agency from a building provided for its use 
by the Congress, the Public Buildings Administration has the 
final authority over the control and allotment of space in all 
public buildings in the District of Columbia save only those 
buildings expressly excepted from its jurisdiction by the act 
of March 1, 1919, or other applicable legislation; but, as in 
all cases involving the exercise of discretionary authority, 
its determinations should not be made abstractly, or 1n an 
arbitrary manner, or without ascertainment and due consid- 
eration of the true needs of an affected department or agency. 
The extent to which this rule might limit the authority of 
the Public Buildings Administration in a particular case 
could not be stated categorically or without consideration of 
the facts involved. 
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The point may be illustrated by reference to the provision 
for the Archives Building (mentioned in the opinion of 
November 7, 1933). In the absence of some applicable restric- 
tive legislation (and none is mentioned in the 1933 opinion) 
the Public Buildings Administration is vested by the 1919 
statute with “the absolute control of and the allotment of all 
space” in the Archives Building. If, however, it should at- 
tempt to exercise this solely in accordance with its own ideas 
as to the proper disposition of old records it might conceivably 
bring about the frustration, wholly or in part, of legislation 
passed in fulfillment of a long-felt need for the better and 
safer storage and greater accessibility of the archives of the 
Nation (Washington, City and Capital (Works Progress 
Administration Project), p. 990). 

The Director of the Bureau of the Budget further suggests 
that any limitation upon the authority of the Public Build- 
ings Administration to remove a department or agency from 
a building constructed for its particular use may not apply 
to buildings erected prior to the act of March 1, 1919. This 
appears to be based in part upon the view that the act of 
March 1, 1919, superseded all prior legislative provisions 
applicable to particular buildings. That statute did not ex- 
pressly repeal any prior legislation, and it may well be that 
in a particular case the conclusion would be required that the 
earlier and later statutes could subsist together, the later 
statute modifying but not wholly superseding the earlier 
one. Henderson’s Tobacco, 11 Wall. 652, 657; McChord v. 
Louisville & Nashville R’d. Co., 183 U. S. 483, 500; United 
States v. Lee Yen Tai, 185 U.S. 213, 221; 39 Op. A. G. 102 
(September 15, 1937). This interpretation would place a 
building constructed prior to March 1, 1919, upon the same 
basis as one erected after that date so far as concerns Jurisdic- 
tion of the Public Buildings Administration, but the result 
in either case could be affected by other factors. Thus, a 
provision for use of a building by a particular agency may 
become obsolete because of a later provision of another 
building for its use, or because of changed conditions due to 
consolidation, transfer of functions, abolishment, etc. 

For these reasons and because of the many statutes involved 
the question presented by the last-mentioned suggestion of 
the Director could be answered more definitely only with 
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respect to particular buildings and upon consideration of 
all the applicable legislation and all the pertinent facts. I 
should be glad, of course, to undertake this upon your request 
in any particular case or cases that may arise. 


Respectfully, 
FRANCIS BIDDLE. 


PROMOTION OF NAVAL OFFICERS 


A captain in the Navy designated for engineering duty only who has 
not failed of selection will take rank upon promotion to rear admiral 
in accordance with section 7 (a) of the act of June 25, 1940, and 
such a captain who has once failed of selection will take rank upon 
promotion in accordance with the last sentence of section 5 (b) 
of that act. 

DECEMBER 6, 1941. 

The SECRETARY OF THE Navy. 

My Dear Mr. Secretary: In your letter of October 25, 
1941, you request my opinion upon the following question 
pending in your Department: 

“Julius A. Furer and Bryson Bruce are captains in the 
Navy designated for engineering duty only; they also hold 
temporary commissions in the grade of rear admiral and 
are on the promotion list awaiting permanent promotion to 
that grade. The question is, From what date will they be 
entitled to take rank upon their permanent promotion ?” 

The answer to your question depends upon the construc- 
tion to be given certain provisions of the act of June 25, 
1940, 54 Stat. 527. That act abolished the Construction 
Corps of the Navy and transferred officers then on the active 
list of the Corps to the line of the Navy and amalgamated 
them with line officers theretofore assigned to engineering 
duty only under statutes dating back to the act of March 3, 
1899, 30 Stat. 1004, and with other line officers assigned to 
aeronautical engineering duty only under the provisions of 
the act of June 5, 1935, 49 Stat. 323. This new consolidated 
group of engineering officers is “designated for engineering 
- duty only.” 

Other pertinent provisions of the act of June 25, 1940, 
read: 
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“SecTION 5. (a) The number of rear admirals designated 
for engineering duty only shall be reduced to six, as pro- 
vided in this section, and thereafter that number shall be 
the permanent authorized number of such officers. In the 
meantime, only the first and each alternate succeeding sepa- 
ration of such officers from the active list shall be deemed 
to create a vacancy, and if more than one vacancy should 
result in any fiscal year the excess shall not be filled, but 
the next succeeding separation from the active list shall be 
regarded as the alternate succeeding separation within the 
meaning of this section: Provided, That the line selection 
boards convened in the fiscal years 1941 and 1942 to recom- 
mend captains for promotion to the grade of rear admiral 
shall be furnished by the Secretary of the Navy with an 
estimated number of vacancies in that grade for officers 
designated for engineering duty only, which number shall 
be four and two, respectively, regardless of the number of 
officers separated from the active list. 

“(b) Officers transferred to the line of the Navy pursuant 
to the provisions of section 2 of this act who, at the time of 
transfer, have been recommended for advancement to the 
rank of rear admiral, and those who may be so recommended 
in the report of the selection board convened next subsequent 
to the date of approval of this act shall be eligible for 
promotion on January 2, 1941, upon which date there shall 
be deemed to have been created a number of vacancies equal 
to the number of such officers recommended for promotion. 
Except as above provided, each captain designated for en- 
gineering duty only on the promotion list for the grade 
of rear admiral shall be promoted to rank from the date 
stated in or 1n due course to be stated in, the commission in 
that grade of the next junior officer on the promotion list 
who is not designated for engineering duty only. . 

“SecTIon 6. (a) The estimate furnished by the Secretary 
of the Navy to line selection boards convened for the con- 
sideration of captains, pursuant to section 8 (a) of the act 
approved June 23, 1938 (52 Stat. 946; U. S. C.,.Supp. V, 
title 34, sec. 294), shall show separately the number of . 
vacancies existing in the grade of rear admiral among offi- 
cers designated for engineering duty only and among 
officers not so designated, and the number of such vacancies 
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estimated to occur before the end of the next succeeding 
fiscal year, in excess of the number of officers of each group 
then on the promotion list. 

“SEcTION 7. (a) The recommendations of selection boards 
in the case of officers who are now or may hereafter be 
designated for engineering duty only shall be based upon 
their comparative fitness for the duties prescribed for them 
by law: Provided, That no captain designated for engineer- 
ing duty only shall be eligible for consideration by a selec- 
tion board for promotion unless the estimate of vacancies 
furnished that board by the Secretary of the Navy in com- 
pliance with section 6 (a) of this act shows one or more 
vacancies existing or estimated to occur in the grade of rear 
admiral among officers designated for engineering duty only, 
but any such captain who is promoted pursuant to the rec- 
ommendations of the first selection board by which he was 
considered shall be given in his new commission the same 
date of rank which has been or in due course will be stated 
‘in the commission in such rank of the senior officer below 
him who was recommended for promotion by the approved 
report of a selection board which did not consider him 
because of this proviso: Provided further, That no captain 
so promoted shall be entitled to increased pay or allowances 
prior to the date of the vacancy to which promoted.” 

Prior to the enactment of the above statute captains 
assigned to engineering duty only had an equal opportunity 
with other captains in the line for promotion to the grade 
of rear admiral, since there was no legal limitation upon 
the number of rear admirals assigned to engineering duty 
only as is now contained in section 5 (a) above quoted, but 
the number of permanent rear admirals in the Construction 
Corps was limited to one. 

The promotion of captains of the line of the Navy to the 
evrade of rear admiral has for some years been governed by 
statutes which establish a merit system of promotion by 
selection. Under this system a line selection board is con- 
vened annually, to which board is submitted an estimate 
of the number of vacancies in the grade of rear admiral 
of the line for the current year, together with a list of 
captains eligible for consideration for promotion to fill such 
vacancies. 
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The operation of such promotion by selection under the 
statutes in effect prior to June 25, 1940, was briefly as fol- 
lows: The board was required to consider the list of captains 
thus submitted to it and to select for promotion to fill the 
vacancies those captains deemed by it to be best fitted for 
such promotion. After the report of the board was ap- 
proved, the names of the captains so selected for promotion 
were placed upon the promotion list in the order of their 
seniority in the grade from which promoted. Although 
the board was required to consider all captains certified to 
it as eligible, only those captains not selected as best fitted 
for promotion but senior in lineal rank to the junior cap- 
tain so selected were to be considered as having failed of 
selection as best fitted within the meaning of the statutes. 
A captain who failed of selection as best fitted by the board 
which first considered him was eligible for consideration by 
the next subsequent board, but if then selected for promo- 
tion his name was required to be placed on the promotion 
list below the names of the captains selected by the 
prior board, and when advanced to the grade of rear admiral 
his commission was dated and he took rank after that of 
any junior officer on the promotion list ahead of him. A 
captain who twice failed of selection was ineligible for 
promotion. 

The above-mentioned statutory provisions still apply to 
captains who are not designated for engineering duty only, 
and except insofar as they have been modified by the act 
of June 25, 1940, they still apply to captains who are so 
designated. | 

Prior to the enactment of the act of June 25, 1940, Captain 
Furer was an officer in the Construction Corps and Captain 
Bruce was a line officer assigned to engineering duty only. 
Under that act both are now line officers and both are in 
the new group of officers which is designated for engineering 
duty only, , 

Since the enactment of the act of June 25, 1940, both 
Captain Furer and Captain Bruce have been twice certified 
to line selection boards as eligible for consideration for 
promotion to the permanent grade of rear admiral. They 
were both selected for such promotion by the second selec- 
tion board. The first board did not select either for pro- 
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motion. That board selected for promotion officers in the 
line junior to both of them, but while four captains Junior 
to Captain Furer so selected by that board are officers 
“designated for engineering duty only” no officer junior to 
Captain Bruce so selected is thus designated. 

You state that Captain Furer and Captain Bruce have both 
been temporarily promoted to the grade of rear admiral 
under Public Law 188, 77th Congress, approved July 24, 
1941 (55 Stat. 603), but as pointed out by you such promotion 
is temporary and for the duration of the present emergency 
only, and it is, therefore, unnecessary to consider it in connec- 
tion with your question, which relates to their permanent 
promotion. 

Under the facts as above stated, your Judge Advocate 
General has reached the conclusion that Captain Furer has 
once failed of selection within the meaning of the statutes 
but that Captain Bruce has not so failed. I concur in this 
conclusion since no captain designated for engineering duty 
only who is Junior to Captain Bruce was selected at any time. 
It follows, I think, that Captain Bruce’s permanent promo- 
tion will be governed by section 7 (a) of the act of June 25, 
1940. 

A literal reading of section 7 (a) might seem to imply 
that the section is inapplicable to Captain Bruce because 
at the time his name was first submitted to the selection 
board as eligible for promotion there were vacancies in the 
grade of rear admiral designated for engineering duty only. 
I do not think, however, that the section should be so con- 
strued. There are now in the line of the Navy two distinct 
groups of captains, one designated for engineering duty 
only, and one not so designated. The first of these groups 
has less opportunity than the second to be promoted to the 
grade of rear admiral because of the limitation which the 
act of June 25, 1940, places on the number of rear admirals 
designated for engineering duty only—with the probable 
result that captams not designated for engineering duty 
only will often be promoted to the grade of rear admiral 
ahead of captains senior to them who are so designated. 
The resulting loss of rank and precedence of such officers 
designated for engineering duty only would be unfair and 
unjust since the fact that they were not sooner promoted was 
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due to no fault or lack of merit on their part but. solely to 
the statutory limitation on the. number of rear admirals 
designated for engineering duty only. It was this unfair 
and unjust result that section 7 (a) was designed to prevent 
and I think it is applicable at any time to any captain 
designated for engineering duty only who has not failed 
of selection by reason of the selection for promotion of a 
captain junior to him of his own group. To hold that the 
section is applicable only when there is no vacancy in the 
grade of rear admiral designated for engineering duty only 
clearly would fail to prevent the injustice mentioned as 
between the two groups of captains, and would also result 
in further injustice and inequity as between individual cap- 
tains in the group designated for engineering duty only. 
Such a construction, therefore, is to be avoided, if possible, 
as being contrary to the intent of the Congress. 

On the other hand, I find no provision in the statute 
authorizing a captain designated for engineering duty only 
who has failed of selection to be restored to his former 
relative position in the line upon subsequent promotion to 
the grade of rear admiral. Captain Furer’s promotion, 
therefore, will be governed by section 5 (b) of the act. 

For the reasons given, it is my opinion that upon their 
permanent promotion to the grade of rear admiral, Captain 
Bruce will take rank in accordance with the provisions of 
section 7 (a) of the act of June 25, 1940, and Captain Furer 
will take rank in accordance with the provisions of the last 
sentence of section 5 (b) of that act. 

Respectfully, 
FRANCIS BIDDLE. 


FRANKLIN D. ROOSEVELT LIBRARY 


The Archivist is not required to obtain authorization of the Trustees 
of the Franklin D. Roosevelt Library before expending funds col- 
lected from persons visiting and viewing the exhibit rooms or 
museum portion of the Library. 


DEcEMBER 10, 1941. 
The PREsIpENT. 
My Dear Mr. Presipent: I have the honor to respond to 
your request of November 18 for my opinion on the ques- 
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tion of whether the Archivist is required to obtain authoriza- 
tion of the Trustees of the Franklin D. Roosevelt Library 
before expending funds collected by him from persons visit- 
ing and viewing the exhibit rooms or museum portion of 
the Library. | 

The Franklin D. Roosevelt Library was established pursu- 
ant to authority contained in the joint resolution of July 18, 
1989, c. 324, 53 Stat. 1062. Pertinent provisions of the 
statute are as follows: 

“Sec. 205. (a) A Board to be known as the Trustees of 
the Franklin D. Roosevelt Library is hereby established. 
* * 

“‘(c) The Board is hereby authorized to accept and receive 
gifts and bequests of personal property and to hold and ad- 
minister the same as trust funds for the benefit of the 
Franklin D. Roosevelt Library. 

“(d) The income from any trust funds held by the Board, 
as and when collected, shall be deposited with the Treasurer 
of the United States who shall enter it in a special account 
to the credit of the Franklin D. Roosevelt Library and sub- 
ject to disbursement by the Archivist, except where other- 
wise restricted by the instrument of gift, in the purchase of 
equipment for the Franklin D. Roosevelt Library; in the 
preparation and publication of guides, inventories, calen- 
dars, and textual reproduction of material m the said L1i- 
brary; and in the purchase, under section 203 of this title, 
of historical material for the said Library. 

“(e) Unless otherwise restricted by the instrument of gift, 
the Board, by resolution duly adopted, may authorize the 
Archivist to use the principal of any gift or bequest made to it 
for any of the purposes mentioned in subsection (d) hereof.” 

“Sec. 207.* * * The Archivist is authorized to charge 
and collect, under regulations prescribed by him, a fee not 
in excess of 25 cents per person for the privilege of visiting 
and viewing the exhibit rooms or museum portion of the 
said Library; and any funds so derived shall be paid by the 
Archivist into the special account provided for in subsection 
(d) of section 205, of this title, to be held, administered, and 
expended under the provisions of that subsection.” 

I think it is clear that in making all the moneys required 
to be deposited in the special account provided for in section 
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205 (d) subject to disbursement by the Archivist, except 
where otherwise restricted by the instrument of gift, the 
Congress intended to give him control over the expenditure 
of such funds without supervision by the Board. This view 
is emphasized by section 205 (e) which provides that unless 
otherwise restricted by the instrument of gift the Board 
may authorize the Archivist to use the principal of any gift 
or bequest made to it for any of the purposes mentioned in 
subsection (d) of section 205. 

Accordingly, it is my opinion that the Archivist is not 
required to obtain the authorization of the Trustees of the 
Franklin D. Roosevelt Library before expending, under the 
provisions of subsection (d) of section 205, funds collected 
by him from persons visiting and viewing the exhibit rooms 
or museum portion of the Library. 

Respectfully, . 
FRANCIS BIDDLE. 


SELECTIVE TRAINING AND SERVICE ACT 


The meaning of the term “temporary position” as used in section 8 (b) 
of the Selective Training and Service Act of 1940 is not controlled 
by classifications or terminologies peculiar to the Federal Civil 
Service system. 

Positions held by indefinite appointments are not temporary posi- 
tions. 

Positions which are “temporary for the duration of the emergency” 
are temporary positions. 

The statute contemplates that an employee whose position has been 
abolished must be restored to a position of like seniority, status, and 
pay and that every effort must be made to accomplish this. 


DrEceMBER 30, 1941. 
The PREswENT. 

My Dear Mr. Preswent: I have the honor to comply with — 
your request of December 12 for my opinion upon some ques- 
tions submitted by the Civil Service Commission as arising 
under the following provisions of the Selective Training and 
Service Act of 1940 (approved September 16, 1940, c. 720, 
54 Stat. 885, 890) : 

“(b) In the case of any such person who, in order to 
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perform such training and service, has left or leaves a posi- 
tion, other than a temporary position, in the employ of any 
employer and who (1) receives such certificate, (2) 1s still 
qualified to perform the duties of such position, and (3) 
makes application for reemployment within forty days after 
he is relieved from such training and service— 

“(A) if such position was in the employ of the United 
States Government, its Territories or possessions, or the 
District of Columbia, such person shall be restored to such 
position or to a position of like seniority, status, and pay; 

“(B) if such position was in the employ of a private 
employer, such employer shall restore such person to such 
position or to a position of like seniority, status, and pay 
unless the employer’s circumstances have so changed as to 
make it impossible or unreasonable to do so; 

“(C) if such position was in the employ of any State or 
political subdivision thereof, it is hereby declared to be the 
sense of the Congress that such person should be restored to 
such position or to a position of like seniority, status, and 
pay.” 

The questions submitted by the Commission and my 
answers thereto are as follows: 

“1, Are persons who occupy positions by indefinite ap- 
pointments holding temporary positions within the meaning 
of Section 8 (b) of the Selective Training and Service Act 
of 1940?” 

The quoted provisions of the statute were directed to em- 
ployment generally and the meaning of the term “temporary 
position” is not controlled by classifications or terminologies 
peculiar to the Federal Civil Service system. I suppose that 
most employment throughout the country is by “indefinite 
appointment” or something of like nature, and I am certain 
that the Congress did not regard such employment as 
“temporary” or intend that the statute should be so construed 
either by the departments and agencies of the Federal Gov- 
ernment or by other affected employers. 

“2. Are persons whose appointments are ‘temporary for 
the duration of the emergency’ holding temporary positions 


within the meaning of Section 8 (b) of the Selective Training 
and Service Act of 1940?” 
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I see no escape from the conclusion that positions which 
are expressly “temporary for the duration of the emergency” 
are to be regarded as “temporary positions” within the 
intendment of the statute. 

“3. Where the position of one who is entitled to reemploy- 
ment has been abolished, must he be restored to a position 
of like seniority, status, and pay if this would require the 
separation of a permanent employee who was not appointed 
as a replacement of the person called to military duty?” 

It 1s my opinion that the statute contemplates that the 
employee must be restored to a position of like seniority, 
status, and pay and that every effort must be made to 
accomplish this. I do not feel, however, that it is advisable 
to attempt to handle the question of displacing another 
employee in order to do this except upon consideration of all 
the facts in the particular case (if any) in which the question 
may arise. 

Respect fully, 
FRANCIS BIDDLE. 


NATIONAL FOREST RESERVATION COMMISSION—APPROVAL 
OF PURCHASES OF LAND 


Lands purchased under the act of June 15, 1938, with approval of the 
National Forest Reservation Commission are not subject to exam- 
ination and report by the Geological Survey. 


JANUARY 5, 1942. 
THE SECRETARY OF War. 

My Dear Mr. Seoretary: Reference is made to your letter 
of December 20, 1941, which reads in part as follows: 

“At the meeting of the National Forest Reservation Com- 
mission on June 30, 1941, the question was raised as to 
whether, before the Commission approves the purchase of 
lands within the San Bernardino and Cleveland National 
Forests in Riverside County, California, under the act of 
June 15, 19388 (52 Stat. 699), for the purposes of minimizing 
soil erosion and flood damage, the law requires an examina- 
tion of these lands and a report thereon by the Geological 
Survey.” 
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“A motion was made and carried to obtain and present to 
you the opinions of the Solicitor of the Department of the 
Interior and the Solicitor of the Department of Agriculture, 
with a request for an opinion.” 

The act of June 15, 1938, provides: 

“*# * * The Secretary of Agriculture, with the approval 
of the National Forest Reservation Commission established 
by section 4 of the act of March 1, 1911 (U.S. C., title 16, sec. 
513), 1s hereby authorized to acquire by purchase any lands 
within the boundaries of the San Bernardino and Cleveland 
National Forests, in the county of Riverside, State of Cali- 
fornia, which, in his judgement, should become the property 
of the United States in order that they may be so managed 
with other lands of the United States as to minimize soil ero- 
sion and flood damage, and to pay for said lands from those 
proportions of the entire receipts from the sale of natural 
resources other than mineral or occupancy of public land 
within the San Bernardino and Cleveland National Forests 
which are equal to the proportion of the net areas of said 
forests which are within the county of Riverside, State of 
California, which receipts are hereby authorized to be appro- 
priated for that purpose until said lands have been acquired : 
Provided, That so long as said receipts are used in the man- 
ner herein authorized, the provisions of the act approved 
May 23, 1908 (U.S. C., title 16, sec. 500), shall not be ap- 
plicable to said county of Riverside.” 

The above statute contains no provision requiring a report 
by the Geological Survey as a prerequisite to the acquisition 
of lands thereunder. Such a report, however, is required in 
certain cases before lands may be acquired under the act of 
March 1, 1911, c. 186, 36 Stat. 961, as amended by the act of 
June 7, 1924, c. 348, 43 Stat. 653; and the question is raised 
whether this requirement is applicable to the act of June 135, 
1938, under the rule that where there are two statutes on the 
same subject they are required to be read together, the provi- 
sions of both being operative insofar as possible. 

The act of June 15, 1938, is one of eight statutes making 
substantially the same provision for the use of a part of the 
receipts from particular national forests to purchase lands 
within their boundaries for the purpose of controlling soil 
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erosion and flood damage (act of August 26, 1935, 49 Stat. 
866; act of May 11, 1938, 52 Stat. 347; act of June 15, 1938, 
52 Stat. 699; act of June 25, 1938, 52 Stat. 1205; act of March 
5, 1940, 54 Stat. 46; act of June 11, 1940, 54 Stat. 297; act of 
June 11, 1940, 54 Stat. 299; act of June 17, 1940, 54 Stat 402). 
It has been the uniform practice of the National Forest Res- 
ervation Commission to approve purchases under the above 
statutes without a report by the Geological Survey. I find 
no reason for disturbing this practice. 

The act of March 1, 1911, as amended, authorizes the Sec- 
retary of Agriculture, with the approval of and at the price 
fixed by the National Forest Reservation Commission, to pur- 
chase lands within the watersheds of navigable streams 
deemed necessary to the regulation of the flow of navigable 
streams or for the production of timber. Lands purchased 
under the above statute for the purpose of protecting the 
watersheds of navigable streams must be examined by the 
Secretary of Agriculture in cooperation with the Director of 
the Geological Survey, and a report must be made by them 
to the National Forest Reservation Commission showing that 
the control of such lands by the Government will promote or 
protect the navigation of streams. The 1938 act, on the other 
hand, deals with a different subject and its legislative history 
clearly shows that it was not intended to cover lands falling 
within the scope of the act of March 1, 1911, as amended. 
The committee reports on the bill which became the act of 
June 15, 1938, show that the legislation was proposed because 
it was doubtful that the act of March 1, 1911, as amended, 
applied to the lands covered by the bill, and that without the 
passage of the bill it would be exceedingly difficult for the 
Government to handle soil erosion and flood run-off problems 
originating on private lands within the forest boundaries (H. 
Rept. 2150, S. Rept. 1887, 75th Cong., 3d sess.). 

Accordingly, it is my opinion that before approving pur- 
chases of lands under the act of June 15, 1938, the National 
Forest Reservation Commission is not required to have the 
lands examined and a report thereon made by the Geological 
Survey. 

Respectfully, 
FRANCIS BIDDLE. 
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COLUMBIA INSTITUTION FOR THE DEAF 


The Columbia Institution for the Deaf has no authority to lease a 
part of its real estate to the Federal Works Agency except pursuant 
to a special act of the Congress as provided in section 4881, R. S. 


JANUARY 16, 1942. 
The PREesIDENT. 

My Dear Mr. Present: I have your letter of January 14 
inclosing a letter addressed to you under date of January 
13 by the Federal Security Administrator and requesting my 
opinion concerning the authority of the Columbia Institution 
for the Deaf to lease a part of its real estate in the District 
of Columbia to the Federal Works Agency as a site for 
emergency office buildings. 

The question depends upon the following provision con- 
tained in section 4861 Revised Statutes: 

“No part of the real or personal property now held or 
hereafter acquired by the Columbia Institution for the In- 
struction of the Deaf and Dumb shall be devoted to any 
other purposes than the education of the deaf and dumb, 
nor shall any portion of the real estate be aliened, sold, or 
conveyed, except under the authority of a special act of 
Congress.” 

It is suggested that the words “aliened, sold, or conveyed” 
ordinarily indicate a transfer of complete title, rather than 
of any lesser interest. If, however, the property may be 
leased to the Federal Works Agency as a building site it 
would seem to follow that the property might also be leased 
to anyone else for the purpose of erecting any other lawful 
structures—and this was clearly not intended. 

It is therefore my opinion that the proposed lease cannot 
legally be consummated without authority of the Congress 
as provided in the statute. 

Respectfully, | 
FRANCIS BIDDLE. 
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POLITICAL ACTIVITY BY STATE OR LOCAL EMPLOYEES 


Section 12 of the Hatch Act covers loans and grants to States or 
local agencies made after the enactment of the section under existing 
contracts. 

There is no occasion for questioning the contitutionality of section 12 
as applied to such Federal aid. 

The purpose of section 12 is to prevent officers or employees of 
State or local agencies from engaging in any of the political 
activities mentioned therein while their compensation is being 
paid in whole or in part from funds furnished by the Federal 
Government. 

Under the facts presented, section 12 is inapplicable to a loan by 
the Reconstruction Finance Corporation for refinancing the indebted- 
hess of a drainage district. 


Fesruary 3, 1942. 
The PRESIDENT. 


My Dear Mr. Presiwent: I have the honor to refer to 
your memorandum of January 21, transmitting the request 
of the Civil Service Commission for my opinion on the 
following questions which have arisen under the act of 
August 2, 1939, c. 410, 53 Stat. 1147, as amended by the act 
of July 19, 1940, c. 640, 54 Stat. 767, generally known as 
the Hatch Act: 

“(1) Does the Fifth Amendment to the Constitution of the 
United States prevent the Commission from adjudicating the 
alleged improper political activity of officers or employees 
of a State or local agency receiving Federal aid under and 
by virtue of contracts entered into prior to the enactment 
of the Hatch Act as amended and approved July 19, 1940. 

“(2) If the Commission has jurisdiction to adjudicate 
the complaints of improper political activity on the part of 
officers or employees of a State or local agency receiving 
Federal aid under contracts entered into prior to July 19, 
1940, and make its order to remove the officer or employee — 
from the State or local agency—would the Federal Loan 
Agency be prohibited from withholding from loans or grants 
to the State or local agency an amount equal to two years’ 
compensation at the rate the officer or employee was receiving 
at the time of such violation, on the grounds that such action 
by the Federal Loan Agency in withholding the funds would 
be an impairment to the existing rights of the contract in 
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violation of the Fifth Amendment to the Constitution of 
the United States. 

“(3) Does the Commission have jurisdiction under Sec- 
tion 12 of the Hatch Act over employees of State or local 
districts where the Reconstruction Finance Corporation pur- 
chases outstanding bonds of the district. Stated in another 
way is this transaction considered a loan within the terms 
of Section 12 (a) of the Hatch Act, 1. e., ‘No officer or employee 
of any State or local agency whose principal employment is 
in connection with any activity which is financed in whole 
or in part by loans or grants made by the United States or 
by any Federal agency * * *.” 

Section 12 (a) of the Hatch Act (added by the act of 
July 19, 1940), prohibits certain political activities upon the 
part of officers or employees of any State or local agency 
whose principal employment is in connection with any activ- 
ity financed in whole or in part by loans or grants made by 
the United States or by any Federal agency, and empowers 
the Civil Service Commission to administer the provisions 
of the section and to hold hearings on charges of violations. 

Section 12 (b) of the statute provides in part: 

“e * * After such hearing, the Commission shall de- 
termine whether any violation of such subsection has oc- 
curred and whether such violation, if any, warrants the 
removal of the officer or employee by whom it was com- 
mitted from his office or employment, and shall by registered 
mail notify such officer or employee and the appropriate 
State or local agency of such determination. If in any case 
the Commission finds that such officer or employee has not 
been removed from his office or employment within thirty 
days after notice of a determination by the Commission that 
such violation warrants his removal, or that he has been 
so removed and has subsequently (within a period of eight- 
een months) been appointed to any office or employment 
in any State or local agency in such State, the Commission 
shall make and certify to the appropriate Federal agency 
an order requiring it to withhold from its loans or grants 
to the State or local agency to which such notification was 
given an amount equal to two years’ compensation at the 
rate such officer or employee was receiving at the time of 
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such violation; except that in any case of such a subsequent 
appointment to a position in another State or local agency 
which receives loans or grants from any Federal agency, 
such order shall require the withholding of such amount 
from such other State or local agency. * * *” 

The first two questions of the Civil Service Commission 
are concerned with the constitutionality of section 12 of the 
Hatch Act. The provisions of that section are broad enough 
to apply to all Federal aid furnished after the date of its 
enactment in the form of loans or grants regardless of the 
date of the contract under which the aid is furnished. 
There is no occasion, therefore, for questioning the consti- 
tutionality of section 12 as applied to such Federal aid. As 
stated in the opinion of the Attorney General of August 16, 
1935 (38 Op. 252, 253) : 

“Ordinarily, I think, it does not lie within the province 
of a ministerial officer to question the validity of a statute 
which, insofar as he is concerned, merely imposes upon him 
a proper duty and has no bearing upon his constitutional 
rights.” 

Furthermore, as pointed out by. the Attorney General in 
his opinion of March 26, 1937 (39 Op. 11), there are grave 
objections to the rendition of opmions by the Attorney 
General upon requests from the heads of the Federal de- 
partments and independent establishments concerning the 
constitutionality of laws they have been appointed to ad-. 
minister. The Attorney General stated (p. 16): 

“T think that the duty of the Attorney General, in con- 
nection with inquiries from the heads of the departments 
and independent establishments as to the constitutionality 
of statutes, is correctly indicated by the following excerpt 
from the opinion of May 6, 1919 (31 Op. 475, 476), rendered 
by the Attorney General to the Secretary of the Treasury, 
concerning the taxation of judges’ salaries: 

“Ordinarily, I would be content to say that it is not 
within the province of the Attorney General to declare an 
act of Congress unconstitutional—at least, where it does not 
involve any conflict between the prerogatives of the legisla- 
tive department and those of the executive department— 
and that when an act, like this, of general application, 1s 
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passed it is the duty of the executive department to admin- 
ister it until it is declared unconstitutional by the courts.’ ” 

The Commission’s letter shows that its third question re- 
lates to the refinancing by the Reconstruction Finance Cor- 
poration of the indebtedness of drainage districts, levee 
districts, irrigation districts and similar districts pursuant 
to the provisions of section 36 of the Emergency Farm 
Mortgage Act of 1933, as amended (U. S. C., title 43, sec. 
403). This section authorizes the Reconstruction Finance 
Corporation to make loans to or for the benefit of such 
districts to enable them to reduce and refinance their out- 
standing indebtedness incurred in connection with any 
project devoted chiefly to the improvement of lands for 
agricultural purposes. In a typical transaction to which 
the Commission refers the Reconstruction Finance Corpo- 
ration, in order to enable a particular drainage district to 
reduce and refinance its outstanding indebtedness incurred 
in connection with the construction of a drainage project, 
purchased the outstanding bonds of the district from the 
bondholders at less than par and surrendered them in 1939 
to the district in exchange for refunding bonds issued by 
the district in the amount expended by the Corporation. 
Funds thus expended or advanced by the Corporation were 
used to refinance the indebtedness of the district and not 
for maintenance or operation expenses, or for any improve- 
ment or construction work. No further loan or grant has 
been made by the Corporation. 

The present activities of the drainage district in question 
are the maintenance and operation of its drainage system 
and the levying and collecting of taxes to meet its obliga- 
tions. Funds to finance those activities are derived from 
taxes levied upon the lands within the district. So far as 
appears from the facts presented no funds to pay the prin- 
cipal of the bonds held by the Corporation, the interest 
thereon, or the administrative, maintenance, or operating 
charges of the district have been or are being derived by 
the district from any Federal agency. Under such circum- 
stances section 12 of the Hatch Act is inapplicable. That 
section applies only to officers or employees of State or local 
agencies “whose principal employment is in connection with 
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any activity which is financed in whole or in part by loans 
or grants made by the United States or by any Federal 
agency,’ and its purpose is to prevent such officers or em- 
ployees from engaging in any of the political activities 
mentioned therein while their compensation is being paid 
in whole or in part from funds furnished by the Federal 
Government. 

Accordingly, it is my opinion that under the facts now 
presented the Civil Service Commission does not have juris- 
diction under section 12 of the Hatch Act over State or local 
employees of agencies referred to in the Commission’s third 
question. 

Respectfully, 
FRANCIS BIDDLE. 


POOLING OF TRAFFIC BY CARRIERS 


Proposed joint action by carriers involving the pooling or division 
of traffic, service, or earnings, pursuant to an order of the Director 
of Defense Transportation, but without approval by the Interstate 
Commerce Commission, would not violate section 5 (1) of the 
Interstate Commerce Act 

Marcu 20, 1942. 

THE PRESIDENT. 

My Dear Mr. Presipent: I have the honor to comply with 
your request of March 20 for my opinion upon the following 
question submitted by the Director of the Office of Defense 
Transportation : 

“Whether joint action of carriers, involving the pooling 
or division of traffic, or of service, or of gross or net earn- 
ings, taken pursuant to an order issued by this Office, and 
not by voluntary arrangement between the carriers, but 
without approval of the Interstate Commerce Commission, 
would be considered by the Attorney General as a violation 
of Section 5 (1) of the Interstate Commerce Act, and would 
thus subject the carriers taking the action to criminal or 
civil prosecution thereunder.” 

Section 5 (1) of the Interstate Commerce Act as amended 
(U.S. C., title 49, sec. 5 (1)) provides as follows: 

“Except upon specific approval by order of the Commis- 
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sion as in this section provided, and except as provided in 
paragraph (16) of section 1 of this chapter, it shall be 
unlawful for any common carrier subject to this chapter, 
chapter 8, or chapter 12 of this title to enter into any con- 
tract, agreement, or combination with any other such com- 
mon carrier or carriers for the pooling or division of traffic, 
or of service, or of gross or net earnings, or of any portion 
thereof; and in any case of an unlawful agreement for the 
pooling or division of traffic, service, or earnings as afore- 
said each day of its continuance shall be a separate offense: 
Provided, That whenever the Commission is of opinion, 
after hearing upon application of any such carrier or car- 
riers or upon its own initiative, that the pooling or division, 
to the extent indicated by the Commission, of their traffic, 
service, or gross or net earnings, or of any portion thereof, 
will be in the interest of better service to the public or of 
economy in operation, and will not unduly restrain compe- 
tition, the Commission shall by order approve and author- 
ize, 1f assented to by all the carriers involved, such pooling 
or division, under such rules and regulations, and for such 
consideration as between such carriers and upon such terms 
and conditions, as shall be found by the Commission to be 
Just and reasonable in the premises: Provided further, That 
any contract, agreement, or combination to which any com- 
mon carrier by water subject to chapter 12 of this title is 
a party, relating to the pooling or division of traffic, serv- 
ice, or earnings, or any portion thereof, lawfully existing on 
September 18, 1940, if filed with the Commission within six 
months after such date, shall continue to be lawful except 
to the extent that the Commission, after hearing upon ap- 
plication or upon its own initiative, may find and by order 
declare that such contract, agreement, or combination is not 
in the interest of better service to the public or of economy 
in operation, or that it will unduly restrain competition.” 

Executive Order No. 8989 of December 18, 1941 (6 F. R. 
6725), establishing the Office of Defense Transportation, 
provides that— 

“3. Subject to such policies, regulations, and directions as 
the President may from time to time prescribe, the Office 
of Defense Transportation shall: * * *. 
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“e. Perform the functions and exercise the authority 
vested in the President by the following, subject to the con- 
ditions set forth in paragraph 3 of this order: 

“(1) Sec. 1 (15) of Interstate Commerce Act as amended, 
U.S. C. title 49, sec. 1 (15). 

“(2) Sec. 6 (8) of Interstate Commerce Act as amended, 
U.S.C. title 49, sec. 6 (8).” 

Section 6 (8) of the Interstate Commerce Act as amended 
provides in pertinent part as follows: 

“In time of war or threatened war preference and pre- 
cedence shall, upon demand of the President of the United 
States, be given, over all other traffic, for the transportation 
of troops and material of war, and carriers shall adopt every 
means within their control to facilitate and expedite the 
military traffic.” 

Pursuant to the power vested in the President by section 
6 (8), supra, and delegated by the President to the Office 
of Defense Transportation, the Office of Defense Transporta- 
tion proposes to issue Order No. 1, a copy of which I have 
examined. 

I understand that the purpose of proposed Order No. 1 
is to prohibit the present improvident and wasteful use of 
rail cars engaged in the transportation of merchandise 
traffic, so that a greater supply of such cars will be available 
for the necessary transportation of essential war material. 
The proposed order requires certain minimum car loadings, 
orders the expedition of shipments, permits departures from 
specified bill of lading routings, authorizes diversion of 
shipments from one carrier to another, and provides for the 
allocation of revenues accruing from diverted shipments. 
Carriers would be required to formulate and submit plans 
designed to accomplish the purposes of the order by estab- 
lishing scheduled sailing days for specified merchandise car 
lines, by alternating or staggering merchandise vehicle 
schedules, by reciprocally exchanging merchandise ship- 
ments, by pooling merchandise traffic, or revenues, or both, 
by jointly loading or operating merchandise vehicles, or by 
acting through individual, common or joint agents; but no 
carrier would be permitted recourse to any of these devices 
or measures except as permitted or required by proposed 
Order No. 1 or other orders to be issued by the Office of 
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Defense Transportation and pursuant to plans which that 
office would have previously formulated and prescribed. 

Section 5 (1) of the Interstate Commerce Act as amended 
forbids the common carrier, except upon specific approval by 
order of the Commission after hearing, to “enter into any 
contract, agreement, or combination with any other such 
common carrier or carriers for the pooling or division of 
traffic, or of service, or of gross or net earnings, or of any 
portion thereof.” [Italics supplied.] Section 5 (1) is, of 
course, primarily intended to control pooling arrangements 
made in peacetime. It is clear that an emergency pooling 
arrangement such as that proposed by the Office of Defense 
Transportation as a war measure is not a “contract, agree- 
ment, or combination” between carriers within the intended 
prohibition of section 5 (1). If the Office of Defense Trans- 
portation is authorized under section 6 (8) and Executive 
Order No. 8989 to order such an arrangement as a war meas- 
ure, its order must override and control the limitations and 
procedures of the former section. 

The authority vested in the President by section 6 (8) is a 
war power. See Congressional Record, 59th Congress, 1st 
Session, vol. 40, pt. 6, p. 5483; ibzd., pt. 7, p. 6620. Section 
6 (8) requires, upon demand of the President, that prefer- 
ence and precedence over all other traffic be given for the 
transportation of troops and material of war. It operates 
directly upon the carriers, without benefit of interposition 
by the Interstate Commerce Commission and without re- 
straint of limitations elsewhere placed upon the Commis- 
sion’s powers. Upon the President’s demand, carriers are 
required to adopt “every means within their control to 
facilitate and expedite the military traffic.” By Executive 
Order No. 8989 the President’s powers under section 6 (8) 
are now vested in the Office of Defense Transportation. 

The power to take direct action given to the President by 
section 6 (8) may be more clearly delineated by contrast- 
ing emergency power given elsewhere in the Interstate Com- 
merce Act as amended. Thus section 1 (15), derived from 
the Transportation Act of February 28, 1920, c. 91, sec. 402 
(41 Stat. 456, 477; U.S. C., title 49, sec. 1 (15)), contains 
the following clause: 

“*# * * In time of war or threatened war the President 


166 Pooling of Traffic by Carriers 


may certify to the Commission that it is essential to the na- 
tional defense and security that certain traffic shall have 
preference or priority in transportation, and the Commission 
shall, under the power herein conferred, direct that such 
preference or priority be afforded.” 

Contrasting section 1 (15) and section 6 (8), derived from 
the act of June 29, 1906, c. 3591, sec. 2 (34 Stat. 584, 587; 
U.S. C., title 10, sec. 1862), substantial differences are to be 
noted. The first becomes operative upon certification by the 
President to the Commission ; the second upon demand of the 
President. See the Conference Report, 59th Congress, 1st 
Session, H. Rept. 5076, p. 7. The first is executed by the 
Commission in the exercise of emergency powers elsewhere in 
the same paragraph conferred; the second is self-executing 
and becomes immediately operative without aid of powers 
conferred upon the Commission and free from any limita- 
tions which may be incidental] thereto. 

The power conferred on the President by section 6 (8) 
is but one of several statutes confirming the President’s con- 
stitutional power, in time of war, to assume direct and 
complete control over all or any part of the transportation 
system of the Nation. United States v. Russell, 80 U.S. 623 
(1871). Another statute, far more sweeping in scope, is the 
act of August 29, 1916, c. 418, sec. 1 (39 Stat. 619, 645; 
U.S. C., title 10, sec. 1361. See also act of February 28, 1920, 
c. 91, title II, sec. 200 (c), 41 Stat. 456, 457), which reads: 

“The President, in time of war, is empowered, through 
the Secretary of War, to take possession and assume control 
of any system or systems of transportation, or any part 
thereof, and to utilize the same, to the exclusion as far as 
may be necessary of all other traffic thereon, for the transfer 
or transportation of troops, war material and equipment, 
or for such other purposes connected with the emergency as 
may be needful or desirable.” 

The close relationship of this latter provision to section 
6 (8) is evident from the fact that section 6 (8) (U.S. C., 
title 49, sec. 6 (8)) is also reprinted in the United States 
Code as title 10 (Army), section 1362, immediately following 
section 1361 quoted above. 

I think it clear that proposed Order No. 1 of the Office of 
Defense Transportation is within the scope of powers con- 
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ferred by section 6 (8) and Executive Order No. 8989. The 
authority which it is proposed to exercise is one to demand 
that preference and precedence be given, over all other 
traffic, for the transportation of troops and material of war, 
and that the carriers adopt means which are within their 
control to facilitate and expedite the military traffic. The 
facilities of transportation are necessarily limited. The 
magnitude of the war demand for use of those facilities 
cannot be predicted in terms of a mathematical formula. 
Preference orders alone may actually congest. traffic instead 
of facilitating it and better results may be obtained by 
requiring the maximum use of available facilities. The 
transportation demands of the war effort are of dominating 
importance. Measures reasonably calculated to assure the 
necessary preference and precedence are, in my opinion, 
clearly within the scope of powers now vested in the Office 
of Defense Transportation. 

The efficacy of pooling as a means of assuring more provi- 
dent use of available facilities and expediting traffic is well 
understood. It may be noted, indeed, that section 5 (1) of 
the Interstate Commerce Act as amended specifically au- 
thorizes pooling agreements which are found by the Com- 
mission to be in the public interest. While it is not to be 
assumed that section 6 (8) gives blanket authority to sup- 
plant the Commission’s regulatory powers under section 
5 (1), 1t would be quite as mistaken to construe it narrowly 
as a mere authorization of specific preference orders. It is 
formulated in terms which I think intended to embrace such 
measures, including pooling, as may be reasonably necessary 
to achieve the objectives indicated. 

For the reasons given, it is my opinion that joint action 
of carriers, involving the pooling or division of traffic, or of 
service, or of gross or net earnings, taken pursuant to an 
order of the Office of Defense Transportation and not by 
voluntary arrangement between the carriers, but without 
approval of the Interstate Commerce Commission, would 
not be in violation of section 5 (1) of the Interstate Com- 
merce Act as amended and would not subject the carriers tak- 
ing such action to criminal or civil prosecution thereunder. 

Respectfully, 
FRANCIS BIDDLE. 
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' OFFICER DISQUALIFIED BY PRIVATE CONNECTIONS 


The proposed assignment of an Army officer to maintain liaison 
with a private corporation in which he is an officer and a stock- 
holder is so doubtful as to legality and propriety that the assign- 
ment should not be made. 

A man whose duty it is to serve the public should not be put into 
a position where he can also serve his selfish interests. 


Marca 31, 1942. 
THE SECRETARY OF War. 

I have your letter of March 10, 1942. It reads, in part, 
as follows: 

“The Chief Signal Officer of the Army advises that the 
Signal Corps is in dire need of experienced and expert 
communications personnel to act as liaison officers between 
the War Department and large private corporations in the 
communications industry. The duties of such officers would 
be to advise the department as to commercial services, facili- 
ties, and technical personnel available within the corpora- 
tions in question and to advise the corporations of the 
needs and plans of the War Department for communication 
service. Such officers would not be authorized to have any 
direct connection with the purchase or procurement of sup- 
plies or services for the military establishment but the 
‘nature of their duties would be such that the advice they 
would furnish the War Department might influence the 
procurement activities of the department with relation to 
the corporations in question. The War Department is 
advised, that in several instances, the only available person 
competent to perform the required duties is an officer and 
stockholder of the corporation with which he would main- 
tain liaison and it is proposed that such person would retain 
his status as such officer and stockholder and also receive a 
portion of his compensation as an officer of the corporation 
while on duty as an officeroftheArmy. * * * 

“In view of the fact that section 41 of the Criminal Code 
operates to impose restrictions upon the War Department 
as well as upon the individuals affected, your opinion is 
requested whether the section renders unlawful the assign- 
ment of officers of the Army to the duties mentioned under 
the circumstances described above.” 
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Section 41 of the Criminal Code (U.S. C., title 18, sec. 93) 
reads: 

“No officer or agent of any corporation, joint-stock com- 
pany, or association, and no member or agent of any firm 
or person directly or indirectly interested in the pecuniary 
profits or contracts of such corporation, joint-stock com- 
pany, association, or firm, shall be employed or shall act as 
an officer or agent of the United States fer the transaction 
of business with such corporation, joint-stock company, 
association, or firm. Whoever shall violate the provision of 
this section shall be fined not more than $2,000 and im- 
prisoned not more than two years.” 

This statute is penal in nature. Under established rules 
of construction it should be strictly construed. But the 
rule of strict construction must not be applied to defeat 
the manifest purpose of the statute. United States v. 
Corbett, 215 U. S. 283. | | 

No man can serve two masters. The statute in question 
is clearly grounded on this assumption. Its manifest pur- 
pose is such that any attempt to reconcile it with the pro- 
posed employment runs into difficulties. Some of these 
difficulties are pointed out by the Judge Advocate General 
of the Army in his opinion on the question. Others are 
equally apparent. No matter how high are the motives of 
the Army officer who advises, he is likely as a realistic 
matter to be consciously or unconsciously influenced by the 
fact that his actions may benefit the corporation of which 
he is an officer and a stockholder. To a degree his salary 
as an officer of the corporation would be affected by whether 
his advice leads the War Department to enter into a pro- 
curement contract with his company. To a larger degree 
his share in the earnings of the corporation as a stockholder 
would be affected by his advice. 

The advice of the officer would probably also materially 
influence the nature and extent of the contracts entered into 
with his company. Conflict between the interests of the 
United States, the interests of the corporation and the inter- 
ests of the Army officer as an officer and stockholder of the 
corporation are more than likely to arise. Such conflicts 
and results were doubtless intended to be avoided by the 
statute. In this case, the officer would clearly be a person 
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“directly or indirectly interested in the pecuniary profits” 
within the meaning of the statute. So too, the degree of 
relationship of the officer to the procurement process would 
be such as to constitute “the transaction of business with 
such corporation” as used in the statute. It was the obvi- 
ous purpose of the statute to prevent an officer of the United 
States from transacting business with a corporation in such 
a way that his action might result in direct or indirect 
personal pecuniary benefit to the officer. (See 14 Op. A. G. 
482.) 

There is also a question whether such employment would 
not violate section 66 of title 5, U. S. C. That section 
reads: 

“No Government official or employee shall receive any 
salary in connection with his services as such an official or 
employee from any source other than the Government of 
the United States, except as may be contributed out of the 
treasury of any State, county, or municipality, and no per- 
son, association, or corporation shall make any contribution 
to, or in any way supplement the salary of, any Government 
official or employee for the services performed by him for 
the Government of the United States. Any person violat- 
ing any of the terms of this section shall be deemed guilty 
of a misdemeanor, and upon conviction thereof shall be pun- 
ished by a fine of not less than $1,000 or imprisonment for not 
less than six months, or by both such fine and imprisonment 
as the court may determine.” 

From your letter it appears that the duties of such an 
officer would be (1) to ascertain the needs of the Govern- 
ment and the facilities of his corporation to fill those needs, 
and (2) to advise both the Government and his corporation 
with respect to the advantages and desirability of a contract 
between them for the supplying of those needs. For per- 
forming virtually the self-same services he would receive 
compensation from both the Government and the corpora- 
tion. This would seem to be in direct conflict with this 
statute. (See 33 Op. A. G. 273; 38 Op. 294; 39 Op. 501.) 

The purpose of the two statutes quoted are similar. Both 
are intended to prevent a conflict between self interest and 
the interests of the Government. A man whose duty it is 
to serve the public weal as a Government servant should 
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not be put into a position where he can also serve his selfish 
interests. The law has long recognized this fundamental 
problem. Michoud v. Girod, 4 How. 503, 555; United States 
v. Carter, 217 U.S. 286, 306. 

For the above reasons, I agree with the Judge Advocate 
General of the Army that both the legality and propriety 
of the proposed terms of employment are so doubtful that 
the employment should not be consummated. 

Respectfully, 
CHARLES FAHY, 
Acting Attorney General. 


LICENSING “FREE SILVER” FOR USE IN WAR PRODUCTION 


The Secretary of the Treasury is authorized to lease or license the 
use of “free silver’? (uncoined silver owned by the Government which 
need not be held as security for outstanding silver certificates) in 
place of copper for war production in both Government and privately 
owned plants under an agreement to assure the return of the silver. 


APRIL 7, 1942. 
The SECRETARY OF THE TREASURY. 

My Dear Mr. Secretary: Your letter of April 1, 1942, 
requests my opinion on the following question: Can the 
Treasury lease or license the use of “free silver” in the place 
of copper for war production in both the Government and pri- 
vately owned plants under an agreement to assure the return 
of the silver? 

It is my opinion that you, as Secretary of the Treasury, can 
so lease or license the use of “free silver.” 

In your request for my opinion you state that: 

“Tt is not intended that the silver will become a part of 
the products or be used up, but rather will become a part 
of the plant equipment in such a way as to permit substan- 
tially all of it to be returned to the Government at the termi- 
nation of the war or before at the Government’s request. The 
silver will not be sold, and safeguards will be adopted to 
insure the return of the silver * * * and properly to 
indemnify the Government if any silver is lost from wear and 
tear or for other reason.” 

The silver referred to in your statement is “free silver” — 
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uncoined silver owned by the Government which need not 
be held as security for outstanding silver certificates. 

With the approval of the President, the Secretary of the 
Treasury is authorized by the Silver Purchase Act of June 
19, 1934 (48 Stat. 1178; U.S. C., title 31, sec. 7384 (b)), to 
sell “free silver” acquired under that act. This authority 
may be exercised “whenever and so long as the market price 
of silver exceeds its monetary value or the monetary value 
of the stocks of silver is greater than 25 per centum of the 
monetary value of the stocks of gold and silver.” Neither 
of these conditions now exists. This statutory provision 
does not, therefore, confer authority, under present condi- 
tions, for the sale of “free silver” acquired under the Silver 
Purchase Act. But nothing in the act of June 19, 1934, or in 
any other statute, prohibits the leasing or licensing of “free 
silver” for the intended purposes. | 

Leasing of the “free silver” is authorized by statute (act 
of March 3, 1879, c. 182, 20 Stat. 377, 383; U.S. C., title 40, 
sec. 303 (a)). That statute provides as follows: 

“That authority be, and is hereby, given to the Secretary 
of the Treasury to lease, at his discretion for a period not 
exceeding five years, such unoccupied and unproductive prop- 
erty of the United States under his control, for the leasing 
of which there is no authority under existing law, and such 
leases shall be reported annually to Congress.” 

Nothing in the statutes which relate specifically to silver 
excepts free silver from the broad sweep of the authority 
conferred by the act of March 3, 1879, in the circumstances 
here presented. 

The authority to lease ee by the act of March 3, 
1879, is not limited to property of any particular kind. It 
applies to property of any and every kind, owned by the 
United States.and under the control of the Secretary of the 
Treasury, provided only that that property is “unoccupied 
and unproductive.” Personal property as well as real prop- 
erty can be unoccupied or unproductive. Where the Con- 
gress intends to confine its authority to real property it 
usually says so in so many words, as it did, for example, in 
the surrounding sections of the Code by referring to “lands,” 
“buildings” or “real property” (U. S. C., title 40, secs. 301, 
302, 303b, 304, 304 a—m, 305, 306). Nothing in the legislative 
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history of the act of March 3, 1879, indicates that the Congress 
did intend to limit the statute to real property. In fact, the 
act of July 28, 1892 (27 Stat. 321)—giving similar power to 
lease to the Secretary of War—has been held to apply to 
personal property. 31 Op. A. G. 457. And the legislative 
history of that act shows that the Congress intended to give 
the Secretary of War in a more “restricted” manner the 
power previously given to the Secretary of the Treasury. 
Cong. Rec., v. 23, p. 2187 (March 18, 1892). 

Licensing or other similar permission to use the “free sil- 
ver” is also authorized by section 161 of the Revised Statutes 
(U.S. C., title 5, sec. 22) which provides that: 

“The head of each department is authorized to prescribe 
regulations, not inconsistent with law, for the government 
of his department, the conduct of its officers and clerks, the 
distribution and performance of its business, and the custody, 
use, and preservation of the records, papers, and property 
appertaining to it.” 


Revocable licenses in the public interest for the use of Gov- 
ernment property can be and have been granted many times 
under this statute. Illustrative is 34 Op. 320, in which Attor- 
ney General Stone held that the Secretary of the Navy had 
the power to grant revocable licenses to use Government- 
owned patents without specific congressional authority. 
Aside from the question whether the war powers of the 
President under the Constitution may, under certain circum- 
stances, authorize the President to dispose of property of 
the United States independently of the constitutional pro- 
vision authorizing the Congress to make and regulate such 
dispositions, it is clear that the Congress, in section 161 of 
the Revised Statutes, has given the head of a department 
power—short of complete alienation of title and control— 
over “the custody, use and preservation” of such property. 
Under this statute, the Secretary of the Treasury is em- 
powered to permit the use of free silver when he does not 
relinquish paramount control over it. But such permission 
to use must result in a benefit to the Government. The bene- 
fit need not be consideration in the technical sense. Under 
the circumstances stated, the Government would be arrang- 
ing for the use of the silver to permit the release of copper— 
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a strategic and critical material vitally necessary in the 
manufacture of articles of war. Such a benefit is of the 
highest order. For governments, as for individuals, self 
preservation is one of the first rules of existence. 

But such a benefit alone is not sufficient to justify a wind- 
fall to a private manufacturer. The lease or license should 
be so drafted that any exorbitant profit which might accrue 
to a private manufacturer by substitution of silver for copper 
would be compensated for by some payment or other benefit 
flowing from the private manufacturer to the United States. 
The payment or other benefit need not be exactly equivalent ; 
a broad range of negotiation, of course, exists in which the 
Secretary may exercise his administrative discretion. 

The leasing or licensing of “free silver,” under the condi- 
tions stated by you, would not be inconsistent with the silver 
policy declared by the Congress. Section 2 of the Silver 
Purchase Act of 1934 states it to be “the policy of the United 
States that the proportion of silver to gold in the monetary 
stocks of the United States should be increased, with the ulti- 
mate objective of having and maintaining, one-fourth of the 
monetary value of such stocks in silver.” The leased or 
licensed silver, though not in the possession of the Treasury 
or of the Government during the term of the lease, would 
still be a part of the “stocks of silver.” That term, it is pro- 
vided in section 10 of the Silver Purchase Act of 1934, “means 
the total amount of silver at the time owned by the United 
States (whether or not held as security for outstanding cur- 
rency of the United States) and of silver contained in coins 
of the United States at the time outstanding.” There is no 
statute which requires that “free silver” owned by the United 
States shall be retained in the possession of the Treasury in 
derogation of the authority to lease conferred by the act of 
March 3, 1879, or to license conferred by section 161 of the 
Revised Statutes. On the contrary, the policy of the Con- 
gress has been to direct that all necessary steps be taken to 
develop and conserve our supplies of strategic and critical 
materials. See act of June 7, 1939 (53 Stat. 811; U.S. C., 
title 50, sec. 98). 

Since it is not desired to sell the “free silver” it is unneces- 
sary to pass on the question of whether such statutes as the 
act of July 9, 1918, as amended (40 Stat. 845, 850; U.S. C., 
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title 40, sec. 314; 40 Stat. 1173; 45 Stat. 986), when read to- 
gether with the Silver Purchase Act of 1934 authorize the 
sale of silver asa war material. 

Because it 1s my opinion that you, as Secretary of the 
Treasury, without approval or other action by the President, 
are authorized by statute to lease “free silver” to agencies of 
the Government and to private interests for the use in ques- 
tion, for terms not exceeding five years, or to grant a revocable 
license for such use, I deem it unnecessary to determine 
whether there is authority in the President, conferred by the 
Constitution, to permit such a use of “free silver.” Similarly, 
I do not think it is necessary for me to answer the question 
whether the Joint Resolutions of December 8 and 11, 1941 
(55 Stat. 795; 55 Stat. 796; 55 Stat. 797), directing the Presi- 
dent to employ “the resources of the Government” to carry 
on the war, constitute congressional sanction for the 
alienation of title to or the use of “free silver” in the war 
effort. 

Respectfully, a 
FRANCIS BIDDLE. 


AUTHORITY TO LIMIT TRAP FISHING IN ALASKA 


The Secretary of the Interior has legal authority to limit the number 
of trap sites that may be occupied, and the amount of fish that 
may be taken by means of traps, by any individual, concern or 
combination in Alaskan waters. He does not have legal authority 
to allocate trap sites to particular applicants. 

The opinion does not deal with the question of fishing rights that may 
be found to be vested in Alaskan natives or native communities. 


APRIL 8, 1942. 
The SECRETARY OF THE INTERIOR. 

My Dear Mk. Secretary: I have your request of March 20 
for my opinion upon the following question, in connection 
with the issuance of departmental regulations controlling 
the establishment of salmon traps in Alaskan waters: Has 
the Secretary of the Interior the legal authority to limit 
the number of trap sites that may be occupied by any indi- 
vidual, corporation, concern, or combination, or to limit the 
amount of fish that may be taken, by means of traps, by any 
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individual, corporation, concern, or combination, or to pre- 
scribe rules for the allocation of trap sites to applicants 
therefor ? 

The applicable statute is the act of June 6, 1924, c. 272, 
43 Stat. 464, as amended by the act of June 18, 1926, c. 621, 
44 Stat. 752 (U.S. C., title 48, secs. 221-295), which reads 
in part as follows: | 

“Srorion 1. That for the purpose of protecting and con- 
serving the fisheries of the United States in all waters of 
Alaska the Secretary of Commerce from time to time may 
set apart and reserve fishing areas in any of the waters of 
Alaska over which the United States has jurisdiction, and 
within such areas may establish closed seasons during which 
fishing may be limited or prohibited as he may prescribe. 
Under this authority to limit fishing in any area so set apart 
and reserved the Secretary may (a) fix the size and charac- 
ter of nets, boats, traps, or other gear and appliances to be 
used therein; (b) limit the catch of fish to be taken from 
any area; (c) make such regulations as to time, means, 
methods, and extent of fishing as he may deem advisable. 
From and after the creation of any such fishing area and 
during the time fishing is prohibited therein it shall be 
unlawful to fish therein or to operate therein any boat, seine, 
trap, or other gear or apparatus for the purpose of taking 
fish; and from and after the creation of any such fishing 
area in which limited fishing is permitted such fishing shall 
be carried on only during the time, in the manner, to the 
extent, and in conformity with such rules and regulations 
as the Secretary prescribes under the authority herein given: 
Provided, That every such regulation made by the Secretary 
of Commerce shall be of general application within the par- 
ticular area to which it applies, and that no exclusive or 
several right of fishery shall be granted therein, nor shall 
any citizen of the United States be denied the right to take, 
prepare, cure, or preserve fish or shellfish in any area of the 
waters of Alaska where fishing is permitted by the Secretary 
of Commerce. The right herein given to establish fishing 
areas and to permit limited fishing therein shall not apply 
to any creek, stream, river, or other bodies of water in which 
tishing is prohibited by specific provisions of this act, but the 
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Secretary of Commerce through the creation of such areas 
and the establishment of closed seasons may further extend 
the restrictions and limitations imposed upon fishing by spe- 
cific provisions of this or any other actof Congress * * *.” 

“Seo. 2. In all creeks, streams, or rivers, or in any other 
bodies of water in Alaska, over which the United States has 
jurisdiction, in which salmon run, and in which now or 
hereafter there exist racks, gateways, or other means by 
which the number in a run may be counted or estimated 
with substantial accuracy, there shall be allowed an escape- 
ment of not less than 50 per centum of the total number 
thereof. In such waters the taking of more than 50 per 
centum of the run of such fish is hereby prohibited. It is 
hereby declared. to be the intent and policy of Congress 
that in all waters of Alaska in which salmon run there shall 
be an escapement of not less than 50 per centum thereof, 
and if in any year it shall appear to the Secretary of Com- 
merce that the run of fish in any waters has diminished, or 
is diminishing, there shall be required a correspondingly 
increased escapement of fish therefrom.” 

The administration of this statute was transferred from 
the Department of Commerce to the Department of the 
Interior by Reorganization Plan No. II, effective July 1, 
1939, 53 Stat. 813, 1431-1433. 

The Solicitor of your Department, in an opinion sub- 
mitted with your letter, has discussed the question at some 
length and has concluded that the Secretary of the Interior: 
(1) Has legal authority to limit the number of trap sites 
that may be occupied by any individual, concern or combi- 
nation; (2) has legal authority to limit the amount of fish 
that may be taken by means of traps by any individual, 
concern or combination; (3) does not have legal authority to 
allocate trap sites to particular applicants. He excepts from 
these conclusions, and does not consider, the question of 
fishing rights that may be found to be vested in Alaskan 
natives or native communities. 

The limiting of the number of trap sites and of the amount 
of fish that may be taken by means of traps are ordinary 
conservation measures and within the authority conferred 
by the statute. On the other hand, it does not appear that 
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any provision of the statute can reasonably be construed 
as authorizing the allocation of trap sites to particular 
applicants. 
It is my opinion that the conclusions stated by your 
Solicitor are in accordance with the law. 
Respectfully, 
FRANCIS BIDDLE. 


LIGHTHOUSE RETIREMENT ACT 


I. An officer or employee of the former Lighthouse Service retired 
on account of disability under the act of June 20, 1918, as 
amended, may, upon recovery, be restored to active duty in a 
civilian status in the Coast Guard without jeopardizing his 
eligibility for retirement benefits under that act. 

2. Officers and employees in the service when the transfer to the Coast 
Guard became effective but subsequently separated by voluntary 
retirement, resignation, or otherwise and later reinstated, are 
eligible for retirement benefits. 

3%. In order to preserve eligibility for retirement benefits the officer or 
employee should be restored to a position in the field service or 
on vessels. 

4+. Since the statute prescribes no procedure for restoring a retired 
employee to active service any administrative act or order which 
accomplishes the result will suffice. 

APRIL 13, 1942. 

The SECRETARY OF THE N Avy. 

My Dear Mr. Secretary: I have your request of March 19 
for my opinion concerning the application of the Lighthouse 
Service retirement provisions to officers and employees tem- 
porarily separated from the service or from ‘active duty 
therein as hereinafter indicated. 

Section 6 of the act of June 20, 1918, c. 103, 40 Stat. 607, 
608, as amended by the act of November 4, 1918, c. 201, 40 
Stat. 1020, 1086 (U. S. C., title 33, sec. 763), provides for 
optional retirement at 65 years of age and for compulsory 
retirement at 70 years of age for “all officers and employees 
engaged in the field service or on vessels of the Lighthouse 
Service,” with specified exceptions. 

The act of March 4, 1925, c. 523, 43 Stat. 1261 (U.S. C., 
title 33, secs. 765, 766), provides that any person subject to 
section 6 of the act of June 20, 1918, who has been in the 
active service of the Government 15 years or more may be 
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retired for physical disability, subject to reexamination 
from time to time and to restoration to active duty upon 
recovery. 

The Lighthouse Service was transferred to and consoli- 
dated with the Coast Guard, in the Department of the 
Treasury, by Reorganization Plan No. II, effective July 1, 
1939, 53 Stat. 813, 1431. Under Executive Order No. 8929 
of November 1, 1941, the Coast Guard is now being operated 
as a part of the Navy. 

After the consolidation with the Coast Guard it was pro- 
vided by the act of June 6, 1940, c. 257, 54 Stat. 246, 247 
(U.S. C., title 33, sec. 763a—1), as follows: 

“Sec. 7. The provisions of section 6 of the act approved 
June 20, 1918 (40 Stat. 608), as amended and supplemented 
(U. S. C., 1934 edition, Supp. V, title 33, secs. 763 and 
763a-1), shall not apply to persons of the Coast Guard 
other than officers and employees of the former Lighthouse 
Service who, on June 30, 1939, met the requirements for 
retirement (except those relating to age and period of service) 
of said section.” 

Prior to the effective date of the transfer of the Light- 
house Service to the Coast Guard the Secretary of the 
Treasury wrote the Attorney General that “certain em- 
ployees of the Lighthouse Service are at the present time 
- qualified for retirement under the retirement system for 
Lighthouse Service personnel” and that “other Lighthouse 
Service employees are eligible (except as to age and length 
of service) to meet the requirements of the Lighthouse Serv- 
ice retirement system.” He requested an opinion “(1) 
whether personnel of the Lighthouse Service entitled to re- 
tirement benefits at the present time will be entitled to such 
benefits after July 1, 1939, and (2) whether the above-cited 
retirement statutes will be applicable to personnel of the 
Lighthouse Service, now eligible (except as to age and length 
of service), who will perform in the Coast Guard the same 
or similar duties which they are now performing in the 
Lighthouse Service.” Both questions were answered in the 
affirmative (39 Op. 306). 

The Secretary of the Treasury in a letter to the Speaker 
of the House of Representatives recommending enactment of 
the bill which became the act of June 6, 1940, referred to 
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this opinion of the Attorney General and explained the pur- 
pose of section 7 of the bill in part as follows (H. Rept. 
2183, 76th Cong. 3d sess.) : “Section 7 of the bill limits the 
application of that act to persons who, on June 30, 1939, met 
its requirements except those relating to age and length of 
service. This will avoid the possibility of claim for retire- 
ment benefits under the act of June 20, 1918, by civilian 
employees of the Coast Guard who may be assigned to duties 
comparable to those of employees of the former Lighthouse 
Service and by civilian employees appointed subsequent to 
June 30, 1939.” | 

The specific questions submitted by you and my answers 
with respect thereto are as follows: 

(A) “* * * Whether an officer or employee of the 
former Lighthouse Service who, either prior or subsequent 
to the consolidation of that Service with the Coast Guard 
(Reorganization Plan No. II, effective July 1, 1939, Part I, 
sec. 2 (a) ), was retired on account of disability under the act 
of June 20, 1918, as amended, supra, may, upon recovery, be 
restored to active duty in a civilian status in the Coast Guard 
without jeopardizing his status for retirement under that 
law ?”’ 

An officer or employee retired for disability but subject 
to examination from time to time and to restoration to active 
duty upon recovery comes within both the letter and the spirit . 
of the saving provision in section 7 of the act of June 6, 1940. 

(B) “If your opinion on the above question is in the affirm- 
ative, your further opinion is requested as to whether the 
restoration to duty of such former officer or employee— 

(1) “May be in a position in the departmental service? 

(2) “Should be restricted to a position in the field service? 

(3) “May be effected by suspending retirement pay ! 

(4) “Should be effected by formal reinstatement in ac- 
cordance with Civil Service rules and procedure?” 

In order to preserve eligibility for the retirement benefits 
the officer or employee should be restored to a position in 
the field service or on vessels since the retirement statute is 
applicable only to “officers and employees engaged in the 
field service or on vessels of the Lighthouse Service,” with 
specified exceptions. 
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Regarding the method of accomplishing restoration to 
_active service, I approve the conclusion of the Chief Counsel 
of the Coast Guard (concurred in by the Judge Advocate 
General of the Navy) that since the statute prescribes no 
procedure any administrative act or order which accom- 
plishes the result will suffice. It is contemplated, however, 
that proper notice will be given to all offices concerned, 
including particularly the Civil Service Commission in the 
case of an officer or employee with civil service status. 

(C) “Your opinion is also requested as to whether an 
officer or employee who left the Service, prior or subsequent 
to the consolidation of the former Lighthouse Service with 
the Coast Guard by voluntary retirement, resignation, or 
otherwise, whose position for retirement purposes was under 
the jurisdiction of the act of June 20, 1918, as amended, 
supra, and who returns to the Coast Guard by reinstatement 
or probational appointment in a civil position in the field 
service, may also be restored to his former retirement status 
under the provisions of the said act of June 20, 1918, as 
amended.” | | 

An officer or employee who had wholly separated from 
the service prior to June 30, 1939, would not come within 
the letter of the saving clause in the act of June 6, 1940, 
and it does not appear that there is any justification for a 
construction that would broaden the application of the stat- 
ute in this respect. Any officer or employee actually in the 
service when the Coast Guard assumed jurisdiction on July 1, 
1939, clearly comes within the language of the provision, 
but the potential eligibility for benefit under the retirement 
statute can exist in fact only so long as he remains in the 
service and subject to the statute. In the event of a separa- 
tion followed by reinstatement or reemployment he comes at 
least within the letter of the statute. It seems possible that 
the statute might be construed as contemplating continuous 
service but that would require the conclusion also, as here- 
tofore held in connection with the Civil Service Retirement 
Act (35 Op. A. G. 413), that the service meets this require- 
ment if a break therein is cured by a reinstatement. I see 
no justification under the circumstances in rejecting the lit- 
eral meaning of the statute for a construction that would 


182 Lighthouse Retirement Act 


achieve substantially the same result. I therefore approve 
the conclusion of the Chief Counsel of the Coast Guard that 
this question should be answered in the affirmative with re- 
spect to all persons actually in the service when the trans- 
fer to the Coast Guard became effective on July 1, 1939. 

(D) The act of August 5, 1939, c. 477, 53 Stat. 1216, 
apparently authorizes, and was explained (H. Rept. 1325, 
76th Cong. 1st sess.) as intended to accomplish, the eventual 
abolishment of the civilian positions in the Lighthouse Serv- 
ice and the performance of the duties thereof by “military 
personnel” of the Coast Guard. Section 4 of the statute 
authorizes the commissioning in the Coast Guard of specified 
officers of the Lighthouse Service and the appointment or 
enlistment of other Lighthouse Service personnel in warrant 
grades or enlisted ratings. Section 5 provides as follows: 

“Sec. 5. Vacancies created by! the retirement, resignation, 
death, or separation from the service for any other cause, 
of personnel described in section 4 of this act, who do not 
possess the qualifications prescribed by the Secretary, or who, 
being qualified, do not accept a commission, appointment, 
or enlistment thereunder, may or may not be filled, in the 
discretion of the Secretary, in accordance with the existing 
needs of the service. If such vacancy be filled it shall be 
filled from among the chief warrant, warrant, or enlisted 
personnel of the Coast Guard.” 

This statute is mentioned in the opinion submitted with 
your letter and requires consideration in connection with 
all contemplated restorations of Lighthouse Service person- 
nel to active duty. It does not, however, bar all such resto- 
ration. -I am informed that militarization of the service 
under the statute is being brought about only gradually and 
will not be completed for some years. The vacancies which 
section 5 directs shall be filled from among the chief war- 
rant, warrant, or enlisted personnel of the Coast Guard are 
only those vacancies which come about as indicated in the 
section, and therefore do not include all vacancies occurring 
among civilian personnel of the Lighthouse Service. 

Respectfully, 
FRANCIS BIDDLE. 
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ARMY OFFICER ENTITLED TO SHARE IN PROFITS OF LAW 
FIRM 


It would not be a violation of Federal law for a patent attorney com- 
missioned as an officer in the Army to receive part of the profits 
of his law firm so long as he took no part in the firm’s activities 
and did not engage in any activities as an Army officer in which 
the interests of the United States might conflict with his private 
interests. 

The term ‘‘compensation”’ as used in section 3 (f) of the Selective 
Training and Service Act of 1940 is broad enough to include a part- 
ner’s share in the partnership profits derived from services per- 
formed by the other partners while he is absent on duty in the 
armed forces. 


APRIL 23, 1942. 
The Secretary oF War. 

My Dear Mr. Secretary: In your letter of March 3, 1942, 
you request my opinion whether an attorney, commissioned 
as an officer of the Army and ordered to active duty, can 
continue to receive part of the profits of his law firm, the 
business of which consists largely of prosecuting applica- 
tions for patents and trade-marks before the United States 
Patent Office. You state that the attorney involved “will not, 
during the period of any active duty, participate in any of 
the law work of his firm.” From documents submitted with 
your letter it appears that the attorney has been or will be 
appointed and commissioned as an officer of the Army under 
Public Law 252, Seventy-seventh Congress, approved Sep- 
tember 22, 1941, c. 414, 55 Stat. 728. 

Enclosed with your letter of March 3 was an approved 
opinion of the Judge Advocate General answering this ques- 
tion in the affirmative but recommending that the matter be 
referred to the Attorney General for a ruling. 

In my opinion it would not be a violation of the laws of 
the United States for the attorney mentioned in your letter 
to receive part of the profits of his firm under the conditions 
stated, so long as he took no part in his firm’s activities and 
did not engage in any activities as an Army officer in which 
the interests of the United States might conflict with his 
private interests as an attorney or as a member of his firm. 

The act of September 22, 1941, under which the attorney 
has been or will be appointed and commissioned, contains 
the following provision: 

7980374914 
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“* * * any person appointed as an officer in the Army 
of the United States under the provisions of this act shall 
receive the same pay and allowances and be entitled to the 
same rights, privileges, and benefits as members of the 
Officers’ Reserve Corps of the same grade and length of 
active service.” | 

The Officers’ Reserve Corps is, of course, a reserve com- 
ponent of the Army and section 3 (f) of the Selective 
Training and Service Act of 1940 (54 Stat. 885, 887) 
provides: 

“Nothing contained in this or any other act shall be con- 
strued as forbidding the payment of compensation by any 
person, firm, or corporation to persons inducted into the 
land or naval forces of the United States for training and 
service under this act, or to members of the reserve com- 
ponents of such forces now or hereafter on any type of 
active duty, who, prior to their induction or commencement 
of active duty, were receiving compensation from such 
person, firm, or corporation.” 

The term “compensation” as used in section 3 (f) is 
broad enough to include a partner’s share in the partner- 
ship profits derived from services performed by the other 
partners while he is absent on duty in the armed forces. It 
seems, therefore, that notwithstanding certain other statutes 
which except for the two statutes above quoted might have 
prevented the attorney from receiving a part of the profits 
of his law firm under the conditions outlined in your letter, 
those two statutes when read together clearly authorize such 
receipt—provided, of course, there is no actual conflict of 
interest and none is reasonably probable. 

An actual or probable conflict between the Government’s 
interest and the private interest of one of its officers would, 
of course, be intolerable, even in time of war, and many 
specific statutes and rules of law can be invoked to prevent 
or punish in such cases. See e. g., sections 109, 112, and 
113 of the Criminal Code (secs. 198, 202, and 203, title 18, 
U. S. C.) 3; section 1 of the act of March 3, 1917, 39 Stat. 
1106 (sec. 66, title 5, U. S. C.); United States v. Carter, 
217 U.S. 286, 306. Section 3 (f) of the Selective Training 
and Service Act of 1940 was not intended, in my opinion, 
to so suspend those statutes and rules of law as to make 
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lawful such conflict of interest. Whether the attorney re- 
ferred to in your letter will serve in violation of those 
statutes and rules of law will depend upon the work to 
which he is assigned while on active duty. If deemed 
necessary, the Secretary of War can, of course, promulgate 
regulations governing the conduct of Army officers in all 
factual situations wherever conflict of interest might arise. 
The services of the Department of Justice are available to 
assist in the formulation of such regulations. 

Under the view I have taken of the matter, I find it 
unnecessary to pass upon the question, discussed in the 
Judge Advocate General’s opinion, whether the United . 
States is “interested” within the meaning of section 113 of 
the Criminal Code in a patent proceeding before the United 
States Patent Office. 

Respectfully, 
FRANCIS BIDDLE. 


NATIONAL SERVICE LIFE INSURANCE ACT 


Personnel of the organized military forces of the Commonwealth of 
the Philippines called and ordered into the armed forces of the 
United States under authority of the President’s Military Order 
of July 26, 1941, are in active service in the land and naval forces 
of the United States and are entitled to insurance under the Na- 
tional Service Life Insurance Act of 1940. 


Apri 27, 1942. 


The ADMINISTRATOR OF VETERANS’ AFFAIRS. 

My Dear Mr. ApministraTor: Reference is made to your 
letter of April 22, 1942, requesting my opinion “whether 
the personnel of the organized military forces of the Gov- 
ernment of the Commonwealth of the Philippines, who are 
called and ordered into the armed forces of the United 
States under authority of the Military Order approved by 
the President of the United States on July 26, 1941, are 
considered in the active service in the land or naval forces 
of the United States for the purpose of granting insurance 
(contract and automatic) authorized under the National 
Service Life Insurance Act of 1940” as amended (October 
8, 1940, c. 757, 54 Stat. 974, 1008; December 20, 1941, c. 602, 
sec. 10, 55 Stat. 844) .” | 
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With your letter you submit an opinion of your Solicitor 
which reaches the conclusion that the personnel mentioned 
are part of the land and naval forces of the United States, 
in the active service, and therefore entitled to insurance 
under the statute. I agree with this conclusion. 

The National Service Life Insurance Act of 1940 makes 
insurance thereunder, both contract and automatic, avail- 
able to every person in the active service in the land and 
naval forces of the United States. 

Section 2 (a) of the Philippine Independence Act (48 
Stat. 456) reads, in part: 

“The constitution formulated and drafted [by the Philip- 
pine Legislature] * * * shall, either as a part thereof 
or in an ordinance appended thereto, contain provisions to 
the effect that, pending the final and complete withdrawal 
of the sovereignty of the United States over the Philippine 
Islands— * * * 

(12) -The Philippine Islands recognizes the right of the 
United States to * * * mamtain military and other 
reservations and armed forces in the Philippines, and, upon 
order of the President, to call into the service of such armed 
forces all military forces organized by the Philippine 
government.” 

Compliance with the above statutory requirement is found 
in section 1 (12) of the Ordinance Appended to the Consti- 
tution of the Philippines. 

Acting under the authority contained in the above-quoted 
provision of section 2 (a) of the Philippine Independence 
Act and in section 1 (12) of the Ordinance Appended to 
the Constitution of the Philippines, the President on July 
26, 1940, issued a Military Order reading as follows: 

“Under and by virtue of the authority vested in me by 
the Constitution of the United States, by section 2 (a) (12) 
of the Philippine Independence Act of March 24, 1934 (48 
Stat. 457) and by the corresponding provision of the Ordi- 
nance appended to the Constitution of the Commonwealth 
of the Philippines, and as Commander-in-Chief of the Army 
and Navy of the United States, I hereby call and order into 
the service of the armed forces of the United States for 
the period of the existing emergency, and place under the 
command of a. General Officer, United States Army, to be 
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designated by the Secretary of War from time to time, all 
of the organized military forces of the Government of the 
Commonwealth of the Philippines: Provided, That all naval 
components thereof shall be placed under the command of 
the commandant of the Sixteenth Naval District, United 
States Navy. 

“This order shall take effect with relation to all units and 
personnel of the organized military forces of the govern- 
ment of the Commonwealth of the Philippines, from and 
after the dates and hours, respectively, indicated in orders 
to be issued from time to time by the General Officer, United 
States Army, designated by the Secretary of War.” 

In view of the above, it seems clear that personnel of the 
organized military forces of the Commonwealth of the 
Philippines called and ordered into the armed forces of the 
United States under authority of the President’s Military 
Order of July 26, 1941, are in active service in the land and 
naval forces of the United States. It follows, in my opin- 
ion, that they are entitled to insurance under the National 
Service Life Insurance Act of 1940, as amended, in accord- 
ance with the terms of that statute. 


Respectfully, | 
? FRANCIS BIDDLE. 


PRIVATE BUSINESS ACTIVITIES OF FEDERAL OFFICERS 


The Federal law does not prohibit a public officer from carrying on a 
private business activity for compensation except when the private 
activity touches upon some interest of the Government and falls 
within the statutes and principles of law aimed at improper conflicts 
of interest, or when the officer is subject to one of several statutes 
forbidding specified officers to engage in private business activities, 

The head of any executive department or agency has the power to 
prescribe rules and regulations governing the conduct of private 
business affairs by his subordinates and is not limited by the pro- 
hibitory statutes and elementary legal principles of fiduciary conduct 
outlined in the opinion. 


Aprin 27, 1942. 
The PRESIDENT. 

My Dear Mr. Preswenrt: I have the honor to refer to 
your informal request for my opinion whether it is proper 
for an officer of the United States to engage in private 
business activities and be compensated for so doing. 
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The ethical problems implicit in your question are of 
course beyond the scope of this opinion, except insofar as 
they have been cast into applicable statutes or rules of law. 
So far as the law is concerned, there is no prohibition 
against the conduct of private business activities for com- 
pensation by an officer of the United States, except with 
reference (1) to certain public offices enumerated by statute, 
(2) to certain private business activities enumerated by 
statute, and (3) apart from statute, to all other cases of a 
clear conflict of interest between the particular public office 
and the particular private business activity. 

1. Public offices enumerated by statute-—Certain officers 
are restricted in their business activities by specific statutes. 
The Secretary of the Treasury, the Treasurer, and the 
Register of the Treasury are prohibited from being “directly 
or indirectly concerned or interested in carrying on the busi- 
ness of trade or commerce” (title 5, U. S. C., sec. 243; title - 
31, U. S. C., sec. 163). Other statutes provide that officers 
named therein shall not engage in “any other business, voca- 
tion, or employment,” or, in similar terms, restrict the 
business activities of designated officials. These laws have 
no general application; they refer only to the particular 
officers named therein. 

2. Private business activities enumerated by statute— 
Three types of general prohibitory statutes apply to large 
classes of Government officers. One group has reference to 
_ Government contracts. Title 18, U. S. C., section 202, pro- 
hibits any officer or agent of the United States from re- 
ceiving any consideration for procuring any contract with 
the United States, while title 18, U. S. C., section 93, pro- 
hibits anyone who is an officer or agent of any private 
Government contractor from acting on behalf of the United 
States in transacting business with such contractor. Title 
18, U.S. C., section 203, goes even further, and prohibits any 
officer of the United States from receiving any compensa- 
tion for any services rendered by himself or another “in 
relation to any * * * contract * * * ihn which the 
United States is a party or directly or indirectly interested, 
before any department, court-martial, bureau, officer, or any 
civil, military, or naval commission whatever.” 

A second type of general prohibitory statute deals with 
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the prosecution of claims in which the United States has 
an interest. Title 18, U. S. C., section 198, prohibits any 
officer of any executive department from acting as agent — 
or attorney in the prosecution of any claim against the 
United States, while title 5, U. S. C., section 99, continues 
this prohibition for 2 years after the officer has relinquished 
his public position. It has been ruled that neither of these 
sections is applicable to officers in independent Government 
agencies outside the 10 executive departments (25 Op. A. G. 
6, 10),1 or to Army (or Navy) officers who do not hold 
positions in the War (or Navy) Departments (31 Op. A. G. 
471).2, However, all officers of the United States, ex- 
cept retired Army, Navy, Marine, and Coast Guard officers, 
are subject to the further broad prohibition of title 18, 
U.S. C., section 203, quoted from above, which is applicable 
to “any proceeding, contract, claim, controversy, charge, ac- 
cusation, arrest, or other matter or thing in which the United 
States is a party or directly or indirectly interested,” before 
any executive agency of the Government. 

A third type is title 5, U. S. C., section 66, which reads 
as follows: 

“No Government official or employee shall receive any 
salary in connection with his services as such an official or 
employee from any source other than the Government of the 
United States, except as may be contributed out of the treas- 
ury of any State, county, or municipality, and no person, 
association, or corporation shall make any contribution to, 
or in any way supplement the salary of, any Government 
official or employee for the services performed by him for 
the Government of the United States. Any person violating 
any of the terms of this section shall be deemed guilty of a 
misdemeanor, and upon conviction thereof shall be punished 
by a fine of not less than $1,000 or imprisonment for not less 
than six months, or by both om fine and imprisonment as 
the court may determine.” 

1Some independent agencies restrict practice and appearances of former 
employees by general regulations or by rulings in particular cases. See also 
Supreme Court Rule 3. 

2 Of. opinion of December 9, 1943, post, pp. 294, 296, which holds that section 
109 of the Criminal Code (18 U. 8. C. 198) is not restricted in its application 


to the executive departments enumerated in section 158 of the Revised 
Statutes (5 U. 8. C. 1). 
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The statute clearly covers a salary received from a private 
person or source if it 1s paid or received as compensation or 
part compensation for the services rendered to the Govern- 
ment. It has also been held to apply if the officer or em- 
ployee renders the same or similar services to both the 
Government and a private person (33 Op. A. G. 273). It 
does not, however, prohibit payment for services rendered 
exclusively to private persons or organizations and which 
have no connection with the services rendered to the Gov- 
ernment. This distinction has been pointed out by my 
predecessors (38 Op. 294; 39 id. 501). 

3. Other cases of conflicts of interest—Apart from stat- 
ute, there are certain principles of fair dealing which have 
the force of law and which are applicable to all officers of 
the Government. A public office is a public trust. No pub- 
lic officer can lawfully engage in business activities which 
are incompatible with the duties of his office. He cannot in 
his private or official character enter into engagements in 
which he has, or can have, a conflicting personal interest. 
He cannot allow his public duties to be neglected by reason 
of attention to his private affairs. See United States v. 
Carter, 217 U. S. 286, 306. Such conflicts of interest are not 
tolerated in the case of any private fiduciary, and they are 
doubly proscribed for a public trustee. 

Summary: Except with reference to the specified public 
offices mentioned under (1) above, the law does not prohibit 
a public officer from carrying on a private business activity 
for compensation, at least when the private activity is un- 
related to any business of the Government. When the pri- 
vate activity does touch upon some interest of the Govern- 
ment, it may be continued only when it falls outside the 
bar of the statutes and principles of law which are listed 
in (2) and (8) above, and which are aimed primarily at 
improper conflicts of interest. 

However, in controlling the private business activities of 
their officers, the executive departments and agencies of the 
United States are not limited by the prohibitory statutes 
and elementary legal principles of fiduciary conduct out- 
lined above. The head of any executive department or 
agency within the Government has the power to prescribe 
such rules and regulations governing the conduct of private 
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business affairs by his subordinates as he may determine. 
See title 5, U. S. C., section 22. This power is the normal 
attribute of any executive charged with the responsibility 
of administering a public or private business through sub- 
ordinates. It is an obvious and necessary complement of 
the right to hire and discharge. Subject to such policies 
as the President may from time to time prescribe, it would 
therefore be proper for the chief executive of any depart- 
ment or agency to formulate rules as broad as he deems 
necessary in the light of the particular ethical and ad- 
ministrative problems arising out of the work under his. 
supervision. 
Respectfully, 
FRANCIS BIDDLE. 


COMPENSATION FOR EMPLOYEES OF LOCAL RATIONING 
BOARDS 


If the Price Administrator finds it impracticable to fix rates of com- 
pensation for clerical and stenographic employees of local rationing 
boards in accordance with the Classification Act of 1923, he may 
fix such rates as he finds to be reasonable and practicable under 
the circumstances. 

APRIL 28, 1942. 

The PRESIDENT. 

My Dear Mr. Preswent: I have the honor to advise you, 
in response to the request forwarded by your Administrative 
Assistant, Mr. W. H. McReynolds, concerning the rates of 
compensation to be paid to employees of local rationing 
boards under the jurisdiction of the Office of Price Adminis- 
tration. 

The Office of Price Administration was established by the 
Emergency Price Control Act of 1942, approved January 
30, 1942, c. 26, 56 Stat. 23. Section 201 (a) of that act pro- 
vides that compensation of employees appointed by the Price 
Administrator “in order to carry out his functions and duties 
under this act” shall be fixed in accordance with the Clas- 
sification Act of 1923, as amended (U.S. C., title 5, sec. 661 
et seg.). Assuming for the purposes of this opinion that 
the employees of local rationing boards are included among 
those referred to in section 201 (a), it does not necessarily 
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follow that they must be paid at the same rates as employees 
serving at the seat of Government. 

The Classification Act of 1923, as originally enacted, ap- 
plied only to employees “in the departments within the 
District of Columbia” (act of March 4, 1923, c. 265, sec. 5, 
42 Stat. 1489). Its provisions were extended in 1924, for 
_ the fiscal year 1925, to certain enumerated positions in the 
field service, and similar action was taken in subsequent 
years (act of December 6, 1924, 43 Stat. 704; act of January 
22, 1925, 43 Stat. 764; act of May 28, 1928, 45 Stat. 785). 
. This was put on a permanent basis by section 2 of the Salary 
Act of July 3, 1930 (46 Stat. 1005), which provides in part 
as follows: 

“The heads of the several executive departments and in- 
dependent establishments are authorized and directed to 
adjust the compensation of certain civilian positions in the 
field services, the compensation of which was adjusted by the 
act of December 6, 1924 (43 Stat. 604 [704]), to correspond, 
so far as may be practicable, to the rates established * * * 
for positions 1n the departmental services in the District of 
Columbia * * *.” [Italics supplied.] 

If we assume that the application of section 2 is not 
limited to the positions enumerated in the act of December 
6, 1924, but extends to the field service of the Office of Price 
Administration, the statute still does not lay down the 
absolute requirement that the rates of compensation in the 
field service and in the District of Columbia shall be the same. 
Similarity is required only “so far as may be practicable.” 

The Office of Price Administration feels that it is not 
practicable to compensate stenographic and clerical em- 
ployees of local rationing boards in accordance with the 
schedules of the Classification Act. The soundness of this 
view finds some support in the fact that the Congress has, . 
by section 10 (a) (3) of the Selective Training and Service 
Act of 1940 (54 Stat. 885), expressly provided that the com- 
pensation of similar employees of local boards of the Selec- 
tive Service System may be fixed without regard to the Clas- 
sification Act. There appears to be no sound reason why the 
Classification Act must be applied in one case and yet need 
not be applied in the other. 

It has been suggested that the inclusion of the provision 
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in the Selective Training and Service Act may evidence a 
congressional view that in the absence of such a provision 
the Classification Act is applicable. This is not necessarily 
true, since provisions such as this are sometimes inserted 
merely to remove doubt. Furthermore, the interpretation 
of a statute passed by one Congress is not controlled by any 
view that may be attributed to a subsequent Congress con- 
cerning its meaning. The omission of some such express 
provision in the Emergency Price Control Act is also with- 
out controlling significance. Surely in an emergency when 
the Federal Government reaches down into every community 
in the land to utilize the services of citizens, ranging in de- 
gree from part-time or intermittent to full-time employ- 
ment and, under the statute, either compensable or “volun- 
tary and uncompensated,” it should not be required to pay 
compensation at rates higher than is needful. 

For the reasons given, it is my opinion that if the Price 
Administrator finds it impracticable to fix rates of compen- 
sation for clerical and stenographic employees of local ra- 
tioning boards in accordance with the Classification Act of 
1923, he may fix such rates as he finds to be reasonable and 
practicable under the circumstances. 

Respectfully, 
FRANCIS BIDDLE. 


RELOCATION OF FARM FAMILIES WHOSE LAND WAS 
ACQUIRED FOR DEFENSE PURPOSES 


Expenditures by the Farm Security Administration for the relief and 
relocation of farm families whose land was acquired by the United 
States for defense purposes were made for “rural rehabilitation” 
within the meaning of that term as it is used in the Emergency Relief 
Appropriation. Act, fiscal year 1941, and in the Serene of Agri- 
culture Appropriation Act, fiscal year 1942. 

The procedure followed in connection with these expenditures, in- 

cluding the creation of nonstock, nonprofit corporations with of- 
ficers and employees of the Government as temporary directors, and 
the making of loans to such corporations, was within the lawful 
authority of the Farm Security Administration. 

Land purchased by these corporations with the proceeds of loans made 
to them was not purchased in violation of section 3786 R. S., for- 
bidding purchases of land “on account of the United States, except 
under a law authorizing such purchase.” 
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May 1, 1942. 
The SECRETARY OF AGRICULTURE. 

My Dear Mr. Secretary: In your letter of April 17, 1942, 
you requested my opinion on the legality of certain expendi- 
tures made by the Farm Security Administration of your 
Department. The legality of these expenditures depends 
upon the answer to the following questions, raised by the 
facts stated in your letter: 

1. Was the purpose for which the expenditures were made 
“rural rehabilitation” within the meaning of that term as it 
is used in the Emergency Relief Appropriation Act, fiscal 
year 1941 (54 Stat. 611), and in the Department of Agricul- 
ture Appropriation Act, fiscal year 1942 (Public Law 144, 
Tith Cong., 1st sess., 55 Stat. 408) ? 

2. Was the procedure followed by the Farm Security 
Administration in connection with these expenditures, in- 
cluding the creation of so-called defense relocation corpora- 
tions, within its lawful authority ? 

3. Was the land purchased by means of the expenditures 
referred to in your letter purchased in violation of Rev. 
Stat. sec. 3736 ? 

As you state the facts in your letter, these expenditures 
represent a policy adopted by the Farm Security Adminis- 
tration for the relief of farm families whose land was ac- 
quired by agencies of the United States for defense purposes. 
The problem of relocating farm families displaced by the 
defense program was put to your Department, in the fall of 
1940, by the National Defense Advisory Commission, by the 
agencies acquiring land for the Government (including the 
Army and Navy), and by the Lands Division of the De- 
partment of Justice. Discussion at that time and subsequent 
surveys established the fact that defense acquisitions of land 
imposed heavy burdens on farm families, many of whom 
could not continue to farm without aid. Furthermore, it 
was found that many of the farm families affected by defense 
land acquisitions would suffer the distress and hardship 
which the rural rehabilitation program of the Department 
of Agriculture was designed to redress, unless the Federal 
Government intervened promptly. Approximately one- 
third of the families affected were found to be in need of aid, 
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if relocation and rehabilitation were to be accomplished. 
The scale of the problem is constantly shifting, but 1s mani- 
festly enormous. So far, the land-purchasing branches of 
the Government plan to acquire 12,000,000 acres, a program 
which may well result, according to surveys conducted by 
you, in the displacement of 70,000 farm families, of whom 
23,000 will probably require public assistance in relocation. 

The nature of the problem called for careful planning and 
speed. The pace of the defense program required families 
to move on short notice, and at times of the year when re- 
location was not feasible. Immediate loans to the farmers 
who would ultimately have the farms, such as the loans which 
you are authorized to make under title I of the Bankhead- 
Jones Farm Tenant Act (50 Stat. 522, U.S. C., title 7, secs. 
1000-1006), were found to be impracticable. All those af- 
fected could not be brought together and qualified as bor- 
rowers in time to procure the land. In addition, surveys 
showed that farms were scarce in the affected areas, and 
this scarcity was, of course, increased by the defense acquisi- 
tions. It was therefore decided by the responsible ad- 
ministrative officials that the only solution of this emergency 
problem was to arrange for the purchase of large tracts of 
land for subdivision into family-type farms, which were to 
be sold to the displaced farmers. 

In your judgment it was likewise impossible immediately 
to organize cooperative associations of farmers which might 
purchase and then subdivide the land for their members. 
When suitable land was found, it was essential to move faster 
than would have been possible if agreement had to be reached 
with hundreds of members of an indeterminately large class 
as to the desirability of the tract as a whole and of individual 
farms within it. Accordingly, it was determined that the 
Farm Security Administration should finance this program 
of relocation by lending funds to groups which could hold 
and subdivide the land, and sell it in parcels to the farmer- 
beneficiaries of the program. 

The legal machinery chosen to accomplish this purpose was 
to make loans to defense relocation corporations, organized 
by employees of the Farm Security Administration as non- 
stock, nonprofit corporations under the corporation laws of 
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the several States, the express administrative policy being to 
substitute farmers for Government officials as directors of 
these corporations as soon as possible, and thereby to change 
them into cooperative associations. I understand that this 
policy is being carried out as rapidly as circumstances per- 
mit, although it is necessarily a transformation requiring 
several years in each case. 

This program has been declared illegal by the Comptroller 
General. Comp. Gen. Op. No. B23881, March 5, 1942. 
Briefly, it was the Comptroller General’s position that, in 
view of the enactment of the Bankhead-Jones Farm Tenant 
Act, supra, on July 22, 1937, the term “rural rehabilitation” 
in appropriation acts enacted after that date must be given 
a more restricted meaning than had hitherto prevailed, par- 
ticularly in the light of sections 23 and 43 of the Bankhead- 
Jones Act. In addition, the Comptroller General held that 
there was no authority for the organization of defense relo- 
cation corporations by employees of the Farm Security Ad- 
ministration and for the making of loans to such corpora- 
tions. Further question was raised as to authority of the 
Farm Security Administration to make such loans for the 
purchase of lands, in view of the provisions of title I of the 
Bankhead-Jones Act, which provides for a specific program 
of land purchase loans, and of R. S. 3736, which prohibits 
the unauthorized purchase of land by the Government of the 
United States. 

I am reluctant to express any views in conflict with those 
announced by the Comptroller General in considering these 
identical questions. However, I regard the Farm Security 
Administration’s view of the law as entirely justified under 
the relevant statutes, especially in the light of their legisla- 
tive and administrative history. It is my opinion that the 
program selected by it is legal and that the expenditures 
made in effectuating that program are permitted by law. 

1. Meaning of “rural rehabilitation.”—The pertinent pro- 
vision of the Department of Agriculture Appropriation Act, 
1942, which is substantially the same as the comparable sec- 
tion of the Emergency Relief Appropriation Act, fiscal year 
1941, appropriates funds: “To enable the Secretary of Agri- 
culture to continue to provide assistance through rural re- 


40 Op. A. G. The Secretary of Agriculture 197 


habilitation and grants to needy farmers in the United States, 
its Territories and possessions, including (1) farm debt ad- 
justment service, and making and servicing of loans and 
grants under this and prior laws; (2) loans; (8) grants; 
(4) the prosecution of Federal rural rehabilitation projects 
under the supervision of the Farm Security Administration 
onJuly1,1941 * * * ” 

Congress has not specified the details of its-program for 
providing “assistance through rural rehabilitation * * * 
to needy farmers,” but manifestly the purpose of Congress 
is that loans are to be made upon the basis of a determina- 
tion that they will contribute to the rehabilitation of needy 
farmers. On the basis of the facts set forth in your letter 
of April 17, 1942, I see no ground for questioning the rea- 
sonableness of the administrative determination in the pres- 
ent case that the defense relocation program will contribute 
to the purposes specified by Congress as controlling. On 
the contrary, the evidence amply supports the administrative 
finding underlying the decision to make the loan. 

It is hard to see what the words “rural rehabilitation” in 
this section of the act can mean if they do not include a pro- 
gram for financing the relocation of poor families, turned off 
their farms as a consequence of the defense program. The 
term “rural rehabilitation” is broad and flexible, and it 
gives to responsible officials discretion in meeting farm prob- 
lems, new and old, as they arise. The defense program 
created a rural emergency which required prompt action, in- 
formed by an expert understanding of the problem as a 
whole. It is my view that the program selected constitutes 
“rural rehabilitation” within the meaning of the appropria- 
tion act quoted above and the other similar appropriation 
acts. 

It appears clear that, under the several acts involved, the 
Farm Security Administration had power to make loans to 
finance the purchase of land, as well as of livestock and farm 
equipment, for the purposes of rural rehabilitation, at least 
until the passage of the Bankhead-Jones Farm Tenant Act. 
The opinion of the Comptroller General suggests, however, 
that the Bankhead-Jones Act establishes a policy and pro- 
cedure for agricultural loans which qualifies the lending 
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power given to the Farm Security Administration by the sev- 
eral appropriation acts and thereby limits the meaning of 
the term “rural rehabilitation” as used in those acts. This 
contention is not borne out by the terms and legislative his- 
tory of the Bankhead-Jones Act or the terms and legislative 
history of the appropriations for rural rehabilitation made 
subsequent to its enactment. . 

Title I of the Bankhead-Jones Act, designed to relieve the 
problem of farm tenancy, authorizes the Secretary of Agri- 
culture to make loans to qualified borrowers in order to enable 
them to acquire and to improve farms. The authority to 
make loans conferred by title I could not have been used to 
meet the dislocations caused by the acquisition of farm lands 
for defense purposes. The farmers dispossessed by the land 
acquisition program were not necessarily, or even in large 
number, qualified borrowers under the Bankhead-Jones Act. 
And loans under that act are required to be distributed among 
the States “on the basis of farm population and the preva- 
lence of tenancy,” criteria which manifestly have no bearing 
on the problem of rural homelessness occasioned by the de- 
fense program. The need to relocate disposssessed farmers 
occurs among the several States on the basis of the location 
of defense projects, not in proportion to farm population or 
farm tenancy. 

Title II of the Bankhead-Jones Act contains a provision 
giving to the Secretary of Agriculture power to make loans 
to eligible individuals for the purchase of livestock and farm 
equipment and for other farm needs, including minor repairs 
to real property, but authorizes no loans for the purchase of 
farms. This provision appears in section 21 of the act, which 
bears the heading “rehabilitation loans.” That this provision 
is not intended to set forth the sole measure of what consti- 
tutes “rural rehabilitation” is apparent from the terms of 
section 23 (b), also a part of title II of that act, authorizing 
the allotment to the Secretary by the President of “such sums 
as he determines to be necessary to carry out the provisions of 
this title and to enable the Secretary to carry out such other 
forms of rehabilitation of individuals eligible under this 
title to receive loans as may be authorized by law and desig- 
nated in the Executive order directing the allotment.” 
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[Italics supplied.] This provision contemplates that “rural 
rehabilitation” is not limited to financing the purchase of 
livestock and farm equipment and that it may take the form 
of financing the purchase of land. 

The view that the Bankhead-Jones Act is not the exclusive 
measure of the type of “rural rehabilitation” that may be 
administered by the Secretary of Agriculture, or of the pro- 
cedure to be followed in administering it, is fortified by a 
consideration of subsequent legislative history. Thus, each 
of the appropriation acts adopted since the enactment of the 
Bankhead-Jones Act specifically authorizes the continuance 
of existing rehabilitation activities, without reference to the 
limitations and conditions contained in title II of that act, 
and in fact makes no appropriation under title II. More- 
over, the committee reports and congressional debate in con- 
nection with the Emergency Relief Appropriation Act of 
1938 indicate that the funds appropriated were intended to 
be available for expenditures of the same character as were 
the funds appropriated by the analogous language in the 
appropriation acts adopted prior to the enactment of the 
Bankhead-Jones Act. H.R. Committee on Appropriations, 
H. Rept. No. 2317, accompanying H. Joint Res. 679, May 10, 
1938, pp. 10-17; 83 Cong. Rec. 6568, 6570-6571, 6713, 6797- 
6798. In addition, the relief acts contain several provisions 
which would be unnecessary if the powers of the Farm 
Security Administration in this field were controlled only by 
the Bankhead-Jones Act. See, e. g., 53 Stat. 507, sec. 1; 53 
Stat. 927, sec. 34; 54 Stat. 611, secs. 2 (e), 33; 39 Op. A. G. 
254. 

Sections 23 (a) and 43 of the Bankhead-Jones Act are the 
provisions which, the Comptroller General has held, restrict 
the rural rehabilitation powers previously vested in the. 
Secretary of Agriculture to such an extent as to leave only 
those powers contained in title II of that act. It is my view 
that these sections have no such effect. In my opinion, they 
do not qualify or restrict the power to make loans for rural 
rehabilitation conferred on the Secretary by the Department 
of Agriculture Appropriation Act, 1942, and the Emergency 
Relief Appropriation Act, 1941. As pointed out above in 
‘ this opinion, this power extends to the making of loans for 
798037—49-—15 
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the purpose of relocating and rehabilitating families dis- 
possesssed by the war program. 

The problems toward which the limitations of sections 
23 (a) and 43 were addressed, moreover, were not the same as, 
or even similar to, the problems with which we are concerned 
here. Section 43 authorizes the completion and administra- 
tion by the Secretary of Agriculture “of those resettlement 
projects, rural rehabilitation projects and resettlement pur- 
poses, and land development and land utilization projects, 
for which funds have been allotted by the President” under 
certain prior acts and Executive orders. By section 23 (a) 
the balance of the funds available pursuant to the Executive 
orders set. forth in section 48 are authorized to be appro- 
priated to carry out the purposes of title II. These sections 
were apparently designed to prohibit the initiation of cer- 
tain types of resettlement projects, undertaken in an earlier 
period of the relief program, and to permit the continuation 
and winding up of the 193 such projects in existence at the 
time the Bankhead-Jones Act was passed. House Committee 
on Agriculture, Report to accompany H. R. 7562, H. Rept. 
No. 1065, 75th Cong., 1st sess., June 18, 1937, p. 9. The proj- 
ects which were restricted are of several types, generally in- 
volving ownership by the United States of the land involved 
and raising questions of taxes, incident to Government own- 
ership of the land, and of social policy, presented by the 
special resettlement program then being pursued. | 

The emergency defense relocation program of the Farm 
Security Administration, on the other hand, has none of these 
characteristics. The program described in your letter un- 
dertakes to assure the prompt sale of land to individual farm- 
ers, and looks to the individual conduct by farmers of their 
. own farming operations. It does not involve any withdrawal 
of land from State taxes. Quite clearly, the program was 
undertaken in order to meet a specific emergency issue created 
by the war, and not to experiment in new methods of solving 
the problem of farm poverty. See Hearings before the Sub- 
committee of the Committee on Appropriations, H. Rept. 
ith Congress, 2d sess., Agriculture Department Appropria- 
tion Bill for 1943, pt. 2, pages 222-968; Hearings before the 
Subcommittee of the Committee on Appropriations, H. Rept. ° 
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Tith Cong., Ist sess., Agriculture Department Appropriation 
Bill for 1942, Part IT, pp. 107-125. 

2. Procedure adopted by the Farm Security Administra- 
tion.—A further question is presented as to the legality of 
the procedure adopted by the Farm Security Administration 
in implementing its relocation program, through loans to 
defense relocation corporations organized by its employees, 
Such corporations have occasionally been employed, in ex- 
ceptional circumstances, in carrying out programs of assist- 
ance, and their organization has been held lawful despite 
the lack of express congressional authorization. See opinion 
of the Attorney General, dated October 4, 1933, 37 Op. 288, 
and opinion of the Comptroller General, No. A-82015, dated 
December 23, 1936, 16 Comp. Gen. 613. I do not find the 
procedure adopted to be inappropriate or objectionable, 
especially in view of the stated policy of the Farm Secu- 
rity Administration to effect the transformation of these 
corporations into farmer-owned cooperatives as rapidly as 
practicable. 

3. Application of Rev. Stat. 3736. For the reasons set 
forth in the foregoing paragraph and in the earlier parts of 
this opinion, it is my opinion that the procedure adopted by 
the Farm Security Administration is not an unauthorized 
purchase of land by the Government of the United States 
within the prohibition contained in R. 8. 3736. That section 
prohibits purchases of land “on account of the United States, 
except under a law authorizing such purchase.” The laws 
referred to above authorize the purchases made herein. In 
addition, none of the land has been purchased “on account of 
the United States,” for all of the farms acquired by the de- 
fense relocation corporations are acquired for the account 
of the farmers who will operate and eventually own them. 

The first and second questions raised by the facts stated in 
your letter are therefore answered in the affirmative, while 
the third question is answered in the negative. 

Respectfully, 
FRANCIS BIDDLE. 
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PROCUREMENT OF WAR MATERIALS FROM FEDERAL AND 
STATE PRISONS 


There is no provision of Federal law which prohibits the purchase 
by the Federal Government of either State or Federal prison-made 
goods. 

State statutes which might be thought to restrict the type of products 
that can be made in State prisons for the Federal Government may 
be found upon examination in the light of the present war condi- 
tions and the present Federal necessities not to prevent procurement 
of war materials by the Federal Government from this source. 


May 6, 1942. 
The PRESIDENT. 

My Dear Mr. Present. I have your request for my opin- 
ion on whether the industrial facilities at the prisons in the 
United States can be utilized in the production of essential 
war materials. In my opinion there is no impediment in 
Federal law to the procurement of war materials by the Fed- 
eral Government either from Federal or from State prisons. 


I 


Production in Federal prisons of articles “for sale to 
* * * the Federal Government” is specifically authorized 
by the act of May 27, 1930, 46 Stat. 391 (U.S. C., title 18, sec. 
(44a-74ith), and the act of June 23, 1934, 48 Stat. 1211 
(U. S. C., title 18, sec. 7441-744n). Indeed, the various 
branches of the Government are specifically directed to pur- 
chase from that source such material and supplies as are pro- 
duced by Federal prison labor. Act of May 27, 1930, sec. 7, 
46 Stat. 392 (U.S. C., title 18, sec. 744g). The limitations 
on the types of commodities which may be produced by these 
prisons do not prevent them from turning out the many dif- 
ferent materials needed for the prosecution of the present 
war. ‘These various limitations are that: (1) The produc- 
tion must be “for sale to the departments and independent 
establishments of the Federal Government and not for sale 
to the public in competition with private enterprise” (sec. 3 
of the act of May 27, 1930) ; (2) the products shall be suf- 
ficiently diversified so as to reduce to a minimum competition 
with private industry and free labor (sec. 1 of the act of 
May 27, 1930, and sec. 3 of the act of June 23, 1934) ; (3) and 
they shall not be of such a character as “to curtail the produc- 
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tion within its present limits, of any existing arsenal, navy 
yard, or other Government workshop” (sec. 3 of the act of 
May 27, 1930). 

These restrictions, of considerable effect and importance 
in peacetime, do not present any barrier to the full utilization 
of productive capacity of the prisons in the war effort. In 
fact, the conditions are such today that both the major pur- 
poses of the statute and the restrictions can be fully satisfied. 
War materiel or defense articles produced in Federal prisons 
will obviously be produced for sale to the Federal Govern- 
ment for its own direct use or for lend-lease purposes. The 
other two restrictions likewise present no barrier. The pro- 
duction of war matériel in short supply will clearly not result 
In excessive competition with private industry and free labor 
engaged to full—or more than full—capacity in produc- 
ing the same or similar matériel. Nor could it serve to cur- 
tail the work at Federal arsenals, navy yards, or workshops 
since they already have more work than they can possibly 
do with all-out production. Neither free labor, private in- 
dustry, nor other Government enterprises will suffer by the 
enlistment of prison labor in the struggle for ever-increasing 
production of those essential war matériel which we do not 
have in sufficient quantity. 


II 


With regard to the products of State prisons, I am of the 
opinion that there is no provision of Federal law preventing 
their purchase by the Federal Government. Section 602 (b) 
of the act of June 30, 1932, 47 Stat. 418 (U.S. C., title 31, sec. 
686 b (b)) does not prohibit Federal procurement from 
State prison industries. This provision was derived from 
title VI of the Legislative Appropriation Act of 1933 (47 
Stat. 382, 417), which provided for purchases of supplies, 
equipment, or services by the various branches of the Federal 
Government from each other; the section states that the 
title shall not be construed to authorize the placing of orders 
for convict labor or for supplies and equipment made by 
convict labor, “except as otherwise provided by existing 
law.” This section merely provides that the procurement 
by Federal officials of convict-made goods from Federal 
prison industries shall be governed by the act of May 27, 
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1930 (referred to above) which deals specifically with that 
subject rather than by the legislation which deals generally 
with interdepartmental purchases (act of March 4, 1915, 
38 Stat. 1084, as amended; U. S. C., title 31, sec. 686). 

The Federal law prohibiting the movement in interstate 
commerce of convict-made goods likewise does not prevent 
the interstate movement of State prison-made products 
which have been purchased by the Federal Government. 
Act of October 14, 1940, 54 Stat. 1134 (U.S. C., title 18, 
sec. 396 a). The statute, it is true, is by its terms made 
inapplicable only to Federal prison-made goods bemg trans- 
ported for Federal use or to goods made in the prisons of 
one State transported for use by any one of the other 47 
States or their political subdivisions. The specific mention 
of these two exceptions, however, does not necessarily imply 
that the act covers all other possible cases, where the general 
purpose and history of the act point to a different conclusion. 
Hans v. Louisiana, 134 U. S. 1, 15 (1890). The purpose 
which dictated these exceptions, being clear and unmistak- 
able, must control; the reason of a statute in clear cases pre- 
vails over its literal wording. Johnson v. United States, 
163 Fed. 30, 32 (1908) ; Securities Comm'n v. U. S. Realty 
Co., 310 U. S. 434 (1940) ; Holy Trinity Church v. United 
States, 143 U.S. 457 (1892). The legislative history of the 
bill shows clearly that the purpose-of the Congress was to 
prevent the transportation of prison-made goods which 
would unfairly compete with free labor and free industry. 
The Senate report (76th Cong., S. Rept. No. 1389) states: 
“The purpose of the bill is to protect free labor and free 
industry against the unfair competition of prison-made 
goods.” 

It is apparent, therefore, that the act was designed to 
prevent the entrance into the open market of convict-made 
goods in such a way that injurious competition with free 
labor or free industry would result. The provisions except- 
ing from the operation of the act goods which are to be used 
by the Government—Federal, State, or municipal—indicate 
that, even in nornfal times, or when industry was not en- 
gaged to full capacity, governmental use was not deemed 
sufficiently injurious to free industry or free labor to warrant 
forbidding transportation therefor. The reason behind the 
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express exceptions calls equally for the exception of State 
prison goods procured by the Federal Government. This 
Is especially true with respect to convict-made war matériel 
under the conditions of “all-out. production” now existing; 
neither free labor nor free industry will suffer from the 
use by the Federal Government of such war matériel made 
in State prisons. 

The two other Federal statutes dealing with convict-made 
goods in interstate commerce are the Hawes-Cooper Act (act 
of January 19, 1929, 45 Stat. 1084; U.S. C., title 49, sec. 60) 
and the Ashurst-Sumners Act (act of July 24, 1935, 49 
Stat. 494; U.S. C., title 18, sec. 396b-396e). 

The Hawes-Cooper Act subjects convict-made goods “to 
the operation and effect of the laws” of the State into which 
they are brought “to the same extent and in the same manner 
as though such goods * * * had been * * * pro- 
duced * * * in such State.” [Italics supplied.] One 
of the major purposes of the Hawes-Cooper Act was to 
prevent goods made in the prisons of one State from being 
purchased by private individuals or firms and transported 
into another State to compete unfairly contrary to the laws 
of the other State. Therefore, the Congress faced such a 
national problem by national legislation and provided that 
such goods should be treated as if they were produced in 
the State -into which they have been transported. The 
Hawes-Cooper Act does not extend the laws of a particular 
State to goods produced in Federal prisons for use by the 
Federal Government. Nor, under the Hawes-Cooper Act, 
are goods procured by the Federal Government from a State 
or Federal prison in a particular State subject to the laws of 
that State if they interfere with such Federal procurement. 
Ohio v. Thomas, 173 U.S. 276 (1899) ; Johnson v. Maryland, 
254 U.S. 51 (1920). 

The Ashurst-Sumners Act makes it a Federal offense 
to introduce convict-made goods, other than those produced 
in Federal prisons for use by the Federal Government, 
“into any State * * * where said goods * * * are 
intended by any person interested therein to be received, 
possessed, sold, or in any manner used * * * in viola- 
tion of any law of such State * * *.” Since receipt, 
possession, sale, or use of convict-made war matériel by 
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the Federal Government, pursuant to the war power, is 
constitutionally immune from interfering State laws, it 1s 
clear that the introduction of such war matériel would not, 
in any event, fall within the prohibition of the Ashurst- 
Sumners Act without an express waiver in that act of this 
immunity. Here. as in the Hawes-Cooper Act, the ex- 
ception of convict-made goods produced in Federal prisons 
for use by the Federal Government, must have been in- 
serted out of an abundance of caution. In discussing the 
Ashurst-Sumners Act, Mr. Chief Justice Hughes, in the 
opinion of the Court in Kentucky Whip & Collar Co. v. 
Illinois Central Railroad Co., 299 U. S. 334, 348 (1987), 
said: “* * * the Congress may prevent interstate trans- 
portation from being used to bring into a State articles 
the traffic in which the State has constitutional authority 
to forbid, and has forbidden, in its internal commerce.” A 
State does not have authority to forbid, in its internal 
commerce, traffic by or on behalf of the Federal Government 
in war matériel, whether convict-made or not. Ohzo v. 
Thomas, supra; Johnson v. Maryland, supra. 

It is difficult to determine from the provisions of the 
Walsh-Healey Act (act of June 30, 1986, 49 Stat. 2086, as 
amended; U.S. C., title 41, sec. 35 e¢ seg.) whether or not 
its requirements are applicable to contracts entered into 
with the several States, and in particular whether or not 
section 1 (d) (U.S. C., title 41, sec. 35 (d)), requiring a 
stipulation that no convict labor will be employed by the 
contractor, would prohibit contracts for goods made in the 
prisons of a State. The act by its terms applies to any 
contract whatever entered into by any branch of the Federal 
Government for materials or supplies to a value exceeding 
$10,000. If this be interpreted to include contracts made 
with States, however, the conclusion follows that the Con- 
gress intended to regulate the wages, hours, and general 
working conditions of State employees, whenever such a 
contract 1s entered into. A ready solution of these diffi- 
culties is provided by section 6 of the Act, as amended 
(U.S. C., title 41, sec. 40), which empowers the President 
or the Secretary of Labor to make exemptions. I am in- 
formed that the Secretary of Labor has expressed her will- 
ingness to make an exemption for contracts with a State 
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or with the prison authorities of a State for prison-made 
goods. Such a ruling will remove completely any uncer- 
tainty as to the apphcation of the Act. 

My conclusion is, therefore, that there is no provision of 
Federal law which prohibits the purchase by the Federal 
Government of either State or Federal prison-made goods. 
There are a wide variety of State laws, however, which 
might be thought to restrict the type of products which 
can be made in a State prison for the Federal Government, 
or even to prohibit such sales altogether. I have not en- 
deavored to express any opinion concerning such statutes, 
but it may well be that when they are examined in the 
light of the present war conditions and the present Federal 
necessities, they will be found not to prevent procurement 
of war matériel by the Federal Government from this source. 

Respectfully, 
FRANCIS BIDDLE. 


PROCUREMENT OF WAR MATERIALS FROM FEDERAL AND 
STATE PRISONS 


The Federal statutes relating to interstate shipment of prison-made 
goods clearly are not intended to prevent the procurement of such 
goods from Federal or State prisons by the Federal Government. 

Procurement by the Federal Government in this connection includes 
purchases by Government contractors, subcontractors or brokers, 
but only to the extent necessary in the fulfillment of specific Govern- 
ment contracts and at prices substantially equivalent to current 
market prices. 

The statute requiring the insertion of a provision in certain Govern- 
ment contracts that no convict labor shall be employed by the con- 
tractor is inapplicable to contracts for war materials because such 
contracts are exempted under an order of the Secretary of Labor 
dated May 26, 1942. 

Executive Order No. 325A of May 18, 1900, had a particular and limited 
purpose, iS inapplicable to procurements by the Government itself, 
and imposes no obstacle to the program of making full use of the 
facilities of prison labor in war production. 


JUNE 20, 1942* 
Chairman, War Propuction Boarp. 
My Dear Mr. Cuairman: Some doubt has been suggested, 
in connection with the opinion of the Attorney General of 


* Released for publication June 3, 1943. 
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May 6, 1942, 40 Op. 202, as to the legality of purchases of 
prison-made goods by Government contractors or subcon- 
tractors, or brokers buying for such parties, for use in the 
fulfillment of Government contracts. To clarify this situa- 
tion, I wish to inform you of the interpretation which 1s 
placed on this opinion by the Department of Justice. 


I 


The statutes ‘prohibiting interstate shipment of convict- 
made goods (54 Stat. 1184; U.S. C., title 18, sec. 396a), sub- 
jecting such goods to the operation and effect of the laws of 
the State into which they are brought (45 Stat. 1084; U.S. C., 
title 49, sec. 60), and making it a Federal offense to introduce 
convict-made goods into a State with the intent that they be 
sold or in any manner used in violation of any law of that 
State (49 Stat. 494; U.S. C., title 18, secs. 396b—396e), clearly 
are not intended to prevent the procurement of convict-made 
goods from either State or Federal prisons by the Federal 
Government. 

Our modern Federal war procurement is principally car- 
ried out by Government contracts with private parties for 
the furnishing of articles necessary in carrying on the war 
and, as a device for enlisting all industrial enterprises and 
thereby expediting the war effort, there has been constant 
governmental insistence upon subcontractors. Sometimes the 
necessary articles required by contractors or subcontractors 
are readily available only by purchase through brokers. As 
a practical matter, therefore, the “procurement of goods by 
the Federal Government” today includes all the various sub- _ 
contracts and purchases of constituent parts necessary to the 
production of the completed articles. Under existing cir- 
cumstances, the congressional intent not to prevent the pro- 
curement of convict-made goods for use by the Government 
can be achieved only if those procuring goods on behalf of 
the Government have the same immunity from the statutory 
prohibitions referred to above which the Government itself 
has. | 

Of course, a person may not lawfully, merely because he is 
a Government contractor, subcontractor, or broker purchase 
convict-made goods of any description, or for any purpose 
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whatever, and transport them in interstate commerce. The 
statutes clearly prohibit purchase and interstate shipment of 
such goods by anyone except the Federal Government; prop- 
erly interpreted, they except a Government contractor, sub- 
contractor, or broker, even when he is fulfilling a Government 
contract, only when he is not reasonably able to fulfill that 
contract otherwise than by the use of convict-made articles. 
In that event, and in that event only, the literal prohibition 
of the statute may be relaxed to the extent necessary to carry 
out the congressional intent that procurement by the Govern- 
ment sha]! not be hampered. Therefore, such purchases and 
the transportation of such goods are removed from the opera- 
tion of the statute only insofar as they are “necessary and 
- incident to” specific Federal procurement or to the prepara- 
tion of articles for use by the Federal Government pursuant 
to specific Federal procurement. In short, the purchase and 
transportation must be clearly necessary to Government pro- 
curement. ‘To determine whether such purchases and trans- 
portation come within this category, the following restric- 
tions must be observed: 

(1) Prison-made goods may not lawfully be purchased 
and transported by a contractor, subconractor or broker, 
even though for the fulfillment of a Government contract, 
unless there is no other source of supply readily available 
to him on the open market. A reasonable effort to locate 
such a source of supply must have been made.. Although 
it is difficult to generalize as to when a source of supply 
would be considered not readily available, the time element, 
in the light of the contract or subcontract to be fulfilled, 
may be considered. 

(2) Purchases of convict-made goods by Government con- 
tractors, subcontractors or brokers may lawfully be made 
only for use in the fulfillment of specific Government con- 
tracts existing at the time of the purchase in question, and 
the amount so purchased must be strictly limited to the 
amount necessary to fulfill such specific existing Govern- 
ment contracts. Convict-made goods may not lawfully be 
dealt with in interstate commerce as a regular commodity 
apart from specific governmental requirements. They may 
be purchased and transported across State lines only as a 
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part of a distinct and definite procurement or production 
program devoted to the fulfillment of specific Government 
contracts. 

II 


The opinion of the Attorney General of May 6 finds that 
it was the purpose of the statues mentioned above to prevent 
competition in the open market of convict-made goods with 
the products of free labor and private enterprise, but that 
it was not the intention of the Congress to prevent pro- 
curement for Federal use from this source. The intent of 
the Congress to prevent unfair competition of convict-made 
goods should be given effect even though such goods are 
being procured exclusively for Federal use. For this rea- 
son, all of such purchases by Government contractors, sub- — 
contractors or brokers must be made at prices substantially 
equivalent to the current market price of the commodity in 
question. This requirement prevents any objection to the 
use of such goods for war purposes on the ground that they un- 
fairly compete with the products of free labor by reducing 
the market price; more important perhaps, it removes any 
temptation on the part of Government contractors, subcon- 
tractors or brokers to purchase convict-made goods of a type 
readily available in the open market because the prison- 
made articles can be purchased more cheaply. 


III 


The Walsh-Healey Act (49 Stat. 2036, as amended ; U.S. C.. 
title 41, sec. 35 e¢ seg.) requires a term in every governmental 
contract for the manufacture and furnishing of materials, 
supplies, articles and equipment in any amount exceeding 
$10,000 that no convict-made labor will be employed by the 
contractor in the manufacture or production of such arti- 
cles. On May 26, 1942, the Secretary of Labor issued an 
order which exempted from the operation of the act “con- 
tracts negotiated during the present war with States or 
territories of the United States, or with corporations, com- 
missions or authorities wholly owned or controlled by such 
States or territories for the manufacture or finishing of ma- 
terials, supplies, articles and equipment necessary for war 


purposes.” 
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In the view of the Department of Justice, this order like- 
wise exempts from the operation of the act, contracts nego- 
tiated during the present war for the purchase of prison- 
made goods by contractors, subcontractors or brokers when 
such purchases are limited as above set forth to the purchase 
of such goods for the fulfillment of specific existing Govern- 
ment contracts. Such purchases so limited may be viewed as 
purchases made on behalf of the Government and in the opin- 
ion of the Department the exemption order of the Secretary 
of Labor was clearly intended to be applicable to such con- 
tracts. Any other interpretation would defeat the express 
intention of Congress not to impede the procurement of such 
goods by the Federal Government. 


IV 


It has been sugyvested that Executive Order No. 325A of 
May 18, 1905, imposes an obstacle to the program for making 
full use of the facilities of prison labor in war production. 
It is our belief that this order presents no such obstacle. 
Its purpose was to prohibit the use on governmental pro}j- 
ects of convict labor obtained by a private contractor under 
the old contracting-out system and the reference in the order 
to the act of February 23, 1887, is clearly indicative of its 
limited scope. There is no indication that it was intended 
to cover a situation where the prison itself is the contractor 
and, of course, there is nothing in the opinion ef the Attorney 
General or in this letter which justifies the employment of 
convict labor directly by private contractors. 

Moreover, it may be pointed out that the Executive order 
in question has no application to procurement of convict- 
made goods by the Federal Government itself. Since it 
is our opinion that the statutes referred to in the opinion 
of the Attornev General of May 6, 1942, were clearly intended 
to give to contractors, subcontractors and brokers, purchas- 
ing convict-made goods within the limitations herein speci- 
fied, the same immunity in regard to the purchase and inter- 
state transportation of those goods as the Government itself 
has, these statutes constitute additional reason why the 
Executive order of May 18, 1905, presents no obstacle to 
such purchases by contractors, subcontractors and brokers. 

I hope that these views will serve to remove some of the 
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doubts with regard to the scope of the opinion of May 6 
and will facilitate that utilization of prison industries in our 
war effort which the War Production Board has so earnestly 
endeavored to secure. 

Very sincerely yours, 

OSCAR COX, 
Assistant Solicitor General. 
Approved: 
FRANCIS BIDDLE, 
Attorney General. 


NATIONAL RAILROAD ADJUSTMENT BOARD—REFEREES, 
PETITIONS FOR REHEARING 


In the absence of any pertinent regulation or statutory provision, a 
division of the National Railroad Adjustment Board is authorized 
to receive a petition for a rehearing prior to expiration of the 
time when an award by its terms is to be made effective. 

If there is an equal division upon the question of granting a petition 
for a rehearing in the case of an award made by a division sitting 
without a referee it is to be considered that the petition is denied 
and there is no occasion to appoint a referee. 

A petition for a rehearing in the case of an award made by a division 
sitting with a referee is properly addressed to and to be considered 
by the division including the referee. 

A referee is and continues to be a member of the division with right 
and authority equal to that of any other member for each and 
every purpose of the case in which he was uppointed so long as 
the division retains any jurisdiction. 

In cases where the conclusion reached herein requires the perform- 
ance of duties not contemplated when the contract with the 
referee was made supplemental agreements may be negotiated if 
found necessary. 


Avucust 4, 1942. 
THE PRESIDENT. 

My Dear Mr. Presipent: I have your request for my 
opinion whether it is the duty of the National Mediation 
Board to appoint a referee to sit with the First Division of 
the National Railroad Adjustment Board for the purpose 
of considering and acting upon a petition for a rehearing 
filed by the Atchison, Topeka and Santa Fe Railway Com- 
pany in the circumstances hereinafter indicated. It is my 
opinion that the appointment should not be made. 
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The National Railroad Adjustment Board was created by 
section 3 of the Railway Labor Act, as amended by the 
act of June 21, 1934, c. 691, 48 Stat. 1185, 1189 (U.S. C., 
title 45, sec. 153), which reads in part as follows: 

“(h) The said Adjustment Board shall be composed of 
four divisions, whose proceedings shall be independent of 
one another, and the said divisions as well as the number 
of their members shall be as follows: * * * 

(1) Upon failure of any division to agree upon an award 
because of a deadlock or inability to secure a majority vote 
of the division members, as provided in paragraph (n) of 
this section, then such division shall forthwith agree upon 
and select a neutral person, to be known as ‘referee,’ to sit 
- with the division as a member thereof, and make an award. 
Should the division fail to agree upon and select a referee 
within ten days of the date of the deadlock or inability to 
secure a majority vote, then the division, or any member 
thereof, or the parties or either partv to the dispute may 
certify that fact to the Mediation Board, which Board shall, 
within ten days from the date of receiving such certificate, 
select and name the referee to sit with the division as a 
member thereof and make an award. * * * 

“(m) The awards of the several divisions of the Adjust- 
ment Board shall be stated in writing. A copy of the awards 
shall be furnished to the respective parties to the contro- 
versy, and the awards shall be final and binding upon both 
parties to the dispute, except insofar as they shall contain a 
money award. * * * 

“(o) In case of an award by any division of the Adjust- 
ment Board in favor of petitioner, the division of the Board 
shall make an order, directed to the carrier, to make the 
award effective and, if the award includes a requirement for 
the payment of money, to pay to the employee the sum to 
which he is entitled under the award on or before a day 
named. 

“(p) If a carrier does not comply with an order of a 
division of the Adjustment Board within the time limit in 
such order, the petitioner, or any person for whose benefit 
such order was made, may file in the District Court of the 
United States for the district in which he resides or in which 
is located the principal operating office of the carrier, or 
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through which the carrier operates, a petition setting forth 
briefly the causes for which he claims relief, and the order 
of the division of the Adjustment Board in _ the 
premises. * * *” , 

The awards here involved were made by the First Divi- 
sion sitting with a referee. They were entered on February 
9, 1942, and the carrier was ordered to make them effective 
within 30 days. On March 30 the carrier filed with the First 
Division a petition for a rehearing. The division (sitting 
without the referee) divided equally on a motion that the 
petition be allowed. The carrier members of the division 
have certified the matter to the National Mediation Board 
with the request that it select and name a referee “to sit 
with the division as a member thereof and make an award. 
upon the deadlock which now precludes relief sought by” 
the carrier. 

The labor members of the First Division have objected to 
the appointment being made. I quote in part from their 
letter addressed to the Chairman of the Mediation Board. 

“If a referee should be appointed and permitted to sit 
with the division to determine whether or not a carrier may 
have a rehearing on an award rendered, it would nullify 
that provision of the law which provides that an award is 
final. Furthermore, your attention is directed to the fact 
that with each award, the division issues an order requiring 
that the award be made effective within a specified time, 
and on each of the awards involved, the carrier was ordered 
to make them effective within a period of 30 days from the 
date of the rendition of the awards. They were rendered 
on February 9th and the carrier did not file a request for a 
rehearing until March 30th, which in itself would nullify 
any rightful rehearing even if the law did so provide. 

“We hardly need point out the general confusion that 
would result should your Board adopt the general policy of 
complying with the carrier’s request for rehearing on each 
and every award rendered in contravention with the plain 
provisions of the Railway Labor Act and most certainly if 
the request in this case, which came to the division 20 days 
after the time set for making the award effective expired, 
was granted, then the employees on each and every award 
that has been denied, regardless of any limitation, would 


40 Op. A. G. The President 215 


have a perfect right to demand a rehearing, which in our 
opinion would place the division in a ridiculous position. 

“We hold the attempt of the carrier to secure this rehear- 
ing 1s an effort to control the procedure of the division. In 
other words, it is a procedural question and under the law, 
the only provision for appointing a referee is upon the 
failure of the division to agree upon an award. A motion 
to grant the request, such as made by the Atchison, To- 
peka & Santa Fe, falls in ‘the category of procedure and 
when the motion fails to carry, it 1s lost and cannot be 
considered under the law as being a deadlock upon which a 
referee can be appointed.” 

Petitions for rehearing have heretofore been received by 
the several divisions of the Adjustment Board. The labor 
members of the First Division state that in their division 
such petitions have been uniformly denied and that no re- 
hearing has ever been granted in that division although the 
Mediation Board has heretofore appointed referees (the 
same referees who had participated in making the awards) 
in two cases involving petitions for rehearing. It does not 
appear that the petitions for rehearing have been rejected 
by the First Division upon any clearly indicated view of 
want of jurisdiction to entertain them. In other divisions 
petitions for rehearing have been granted in a few cases. 

No applicable statute specifically authorizes the filing of 
a petition for rehearing. However, the Adjustment Board 
exercises at least quasi-judicial functions—deciding ques- 
tions of fact and of law and making awards in actual cases 
between parties. I think it 1s reasonably to be implied in 
such circumstances that the Board has the authority, similar 
to that exercised by the courts without express statutory 
authorization, to correct its own errors when called to atten- 
tion in due time. The existence of such authority presents 
no conflict with the provision that the awards shall be 
“final and binding.” A judgment of a court is considered 
final and binding, but may be set aside because of error upon 
a motion or petition filed within the time sanctioned by rule 
of court, or by statute or by the principles of the common 
law. In the absence of any pertinent regulation or statutory 
provision I must conclude that the Adjustment Board is 
authorized to receive petitions for rehearings until the ex- 
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piration of the time when the award by its terms is to be 
made effective and becomes subject to appropriate action in 
the courts if not carried out. 

In the case of an award made by a division of the Adjust- 
ment Board without a referee I agree with the view of the 
labor members that if there is an equal division upon the 
question of granting a petition for a rehearing it is to be 
considered that the petition is denied and that there is no 
occasion to appoint a referee. There is no right to a rehear- 
ing; the granting of one is highly discretionary; and it 1s of 
the very nature of such a petition that it should not be 
allowed unless the necessity therefor is apparent to those 
who made the award without the intervention of one » who 
had nothing to do with it. 

In the case of an award made by a division of the Adjust- 
ment Board sitting with a referee the petition is properly 
addressed to, and to be considered by, the division including 
the referee. When a referee has been appointed he is, and 
continues to be, for each and every purpose of the particular 
case (except as authority may be delegated to two or more 
members under the statute), a member of the division with 
equal right and authority so long as the division retains any 
jurisdiction, that is, at least until the expiration of the time 
when the award is to be made effective in accordance with 
its terms. If, during this time, a petition for a rehearing is 
filed it should be presented to the referee as well as the other 
members of the Board and no new appointment of the 
referee is necessary. The following excerpt from the Attor- 
ney General’s opinion of April 26, 1940 (39 Op. 431, 483), 
concerning the appointment of a referee in cases involving 
interpretations of awards, as expressly provided for in the 
statute, 1s pertinent: 

“The award is to be interpreted, when-a dispute arises, by 
the division which made the award, and there is room for 
the inference that an award made by a division which in- 
cluded a referee is to be interpreted by the division consti- 
tuted as it was when it made the award. Certainly this 
would seem a desirable practice in cases such as those under 
consideration, and the Chairman of the Mediation Board 
states his concurrence as to this. I do not state this, how- 
ever, as indicative of a requirement which must be followed 
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in all cases, or as limiting the class of cases in which referees 
may participate in interpretations of awards, for it might 
be impossible in some instances to obtain the services of the 
same referee and, furthermore, there may be equal divisions 
in cases of awards made by a division sitting without a 
referee.” [Italics supplied. | 

The labor members of the First Division have indicated 
their view in a conference at this Department that the 
referee is appointed under a contract for a particular pur- 
pose, that his services are ended when the award is made, 
and that another contract would be necessary if additional 
services are to be performed. The Chairman of the Media- 
tion Board has stated his view, in response to an informal 
request, that the referee’s contract is as broad as the statute, 
that he is to do all those things which the statute contem- 
plates. This seems reasonable. In any event, the statute 
fixes the referee’s authority. In cases where the conclusion 
that I have reached requires the performance of duties not 
contemplated when the contract was made supplemental 
agreements may be negotiated if found necessary (39 Op. 
A. G. 338, 340). I do not feel that the referee (perhaps 
living at a distant point) must actually return and sit with 
the division to vote upon each and every petition that might 
be filed. The necessity for his doing so in particular cases 
is for determination by the division, including the referee, 
in the absence of any general regulation upon the subject. 

It is my conclusion that no referee should be appointed 
(1) because the petition for a rehearing was not filed within 
the limitation as to time which I think must be placed upon 
the implied authority to receive and consider such petitions 
and (2) because if the petition had been filed in time the 
referee previously appointed would be authorized to partic- 
tpate in its consideration without further appointment. 


II 


‘The Secretary of the National Mediation Board, acting by 
direction of the Board, has requested me to consider in con- 
nection with this opinion another case in which the facts are 
briefly as follows: A referee was appointed by the Board 
because of a deadlock on some 48 dockets in dispute between 
the Great Northern Railway Company and its employees. 
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The Company has requested permission for its representa- 
tive to appear before the referee when considering certain 
of these cases and the division (sitting without the referee) 
has divided equally upon the question of granting the re- 
quest. The railway company has now petitioned the Media- 
tion Board to appoint a referee to break this deadlock. It 
is wholly unnecessary to make another appointment. The 
referee previously appointed is, as I have indicated above, a 
member of the division with right and authority equal to 
that of any other member for each and every purpose of the 
‘ases in which he has been appointed. While it is not legally 
objectionable for the division to act in the absence of the 
referee it is the duty of the referee to be present whenever 
the situation is such that the division is unable properly to 
function without his presence. The carrier’s request in these 
cases should be considered by the division as it 1s now con- 
stituted, that 1s, including the referee. 


ie ia CHARLES FAHY 
cicting Attorney General. 


NATIONAL RAILROAD ADJUSTMENT BOARD—REFEREES, 
PROCEDURAL QUESTIONS 


The National Mediation Board is not authorized to appoint a referee 
to sit with a division of the National Railroad Adjustment Board to 
break a deadlock resulting from failure to secure a majority vote on 
a resolution providing for changes in rules of procedure. 

A referee duly appointed in a particular case has the authority (equal 
to that of the regular members of the division) to deal with matters 
of procedure arising in that case. 

Auveust +, 1942. 

Tre PRESIDENT. 

My Dear Mr. Presipent: | have your request for my opin- 
ion whether it is the duty of the National Mediation Board 
“to appoint a referee to sit with the First Division of the 
National Railroad Adjustment Board to break a deadlock 
resulting from failure of the division to secure a majority 
vote on a question as to the adoption of a resolution providing 
for changes in certain rules of procedure to govern the First 
Division.” It is my opinion that the appointment should not 
be made. 
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Section 3 of the Railway Labor Act, as amended by the 
act of June 21, 1934, c. 691, 48 Stat. 1185, 1189 (U.S. C., title 
45, sec. 153), authorizes the appointment of a referee “upon 
failure of any division to agree upon an award because of a 
deadlock or inability to secure a majority vote of the division 
members, as provided in paragraph (n) of this section.” 
Paragraph (n) provides that “a majority vote of all members 
of the division of the Adjustment Board shall be competent 
to make an award with respect to any dispute submitted to 
it.” The quoted language is literally applicable only in cases 
of disputes submitted to a division and its fadlure to agree 
upon awards. It has been concluded that the language should 
not be too narrowly construed with respect to the power of 
the referee when appointed, and with respect to the nature of 
the question arising in a dispute submitted to a division that 
will warrant appointment of a referee upon deadlock of the 
division members (39 Op. A. G. 415; id. 431). 

It is pointed out in behalf of the carrier members of the 
First Division (who have requested the appointment of the 
referee) that under section 7 of the Railway Labor Act a 
Board of Arbitrators (including a neutral member who may 
be named by the Mediation Board) is specifically authorized 
to make all necessary rules for conducting its hearings, and 
that under section 3 of the act the Mediation Board is “bound 
by the same provisions in the appointment of these neutral 
referees as are provided * * * for the appointment of 
arbitrators.” There is, of course, support for the view that 
in the absence of general rules a referee appointed in an actual 
dispute would have the authority to sit with the division and 
participate in making any necessary and appropriate rules to 
govern the handling of that case. I cannot conclude, how- 
ever, that the statute is to be construed as authorizing the 
appointment of a referee merely to assist in prescribing rules 
for general application. It is noted that the rules proposed 
by the carrier members would modify or supersede in part 
general rules heretofore prescribed by the National Railroad 
Adjustment Board for all the divisions. There is no occasion 
for me to consider the question of the authority of the First 
Division thus to modify or supersede rules prescribed by the 
entire Board. 

It has been represented to me by counsel for the carrier 
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members of the First Division and also by counsel for the 
Great Northern Railway Company, that the existing rules as 
interpreted and applied in the First Division sometimes 
result in depriving the carrier of an adequate opportunity to 
present its side of a controversy. I quote from a brief sub- 
mitted to me by counsel for the company: 

“When a claim is initiated by an Ex Parte submission the 
practice before the First Division of the National Railroad 
Adjustment Board is for the petitioner to serve a written 
notice on the First Division of intention to file an Ex Parte 
submission on a specified day (thirty days hence) and to serve 
a copy of the notice on the carrier. The notice simply identi- 
fies the claim and states the question involved. For example, 
a notice may simply state that John Jones claims a day’s pay 
for work as engineer on January 8, 1941, at Minot, North 
Dakota. Thereupon the Secretary of the First Division will 
advise the carrier of the receipt of such notice and request 
that the submission of the carrier be filed with the division 
within the same period of time. The claimant and the car- 
rier thereupon file their respective submissions simultane- 
ously. The carrier has no opportunity to know what the 
claimant sets forth in his petition before the carrier must file 
its submission.” 

I also quote below from a brief submitted by counsel for 
the carrier members: 

“It is well-known that procedure and substance are in- 
separably connected and involved in various pending dis- 
putes as the two things are traditionally known to be in- 
separable. It is not surprising that in referee awards upon 
the First Division matters of procedure have been considered 
and dealt with by referees. In that connection, see the opin- 
ion of the referee in Award 351, Engineers v. Louisiana & 
Arkansas Rwy. Co. In that case after the first hearing and 
exchange of submissions, which occurred March 18, 1935, the 
Board, in order to insure the carrier a full opportunity to 
meet the organization’s case, set the matter for a further 
hearing on June 4, 1935, and accorded the carrier the right to 
supplement or amend its submission and reply to the detailed 
submission of the organization or produce any additional 
evidence.” 

Upon the point that a referee when appointed in a par- 
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ticular case has the authority (equal to that of the regular 
members of the division) to deal with matters of procedure 
arising in that case I fully agree. The action taken by the 
division sitting with a referee in E’'ngineers v. Lowsiana & 
Arkansas Rwy. Co. appears to indicate that it is possible 
under the present rules and practice to overcome any real 
inequities that may arise in particular cases. 

The further question raised by the Mediation Board con- 
cerning the right of a party to have a request for permission 
to appear before the referee considered by the division sitting 
with the referee is dealt with in a separate opinion of this 
date involving the same question in some other cases. 

Respectfully, 
CHARLES FAHY, 
Acting Attorney General. 


PAYMENT OF SUBSIDIES TO CANNERS OF TOMATO JUICE 


The Secretary of Agriculture is not precluded by any provision in 
the Emergency Price Control Act of 1942 or in the First Sup- 
plemental National Defense Appropriation Act, 1943, from paying 
subsidies otherwise authorized by law to canners of tomato juice 
under the circumstances stated. 


A cGusT 13, 1942. 


Tue Actine Direcror, BUREAU OF THE BUDGET. 

Dear Sir: It is my opinion that the Secretary of Agri- 
culture is not precluded by any provision of the Emergency 
Price Control Act of 1942 (January 30, 1942, c. 26, 56 Stat. 23) 
or by the provisos in the Office of Price Administration ap- 
propriation in the First Supplemental National Defense Ap- 
propriation Act, 1943 (July 25, 1942, c. 524, 56 Stat. 704), 
from paying subsidies otherwise authorized by law to can- 
ners of tomato Juice when existing ceiling prices for whole- 
salers and retailers of canned tomato juice are such that 
without the subsidies they would not, but with the subsidies 
they would, reflect to producers of tomatoes a price equal to 
the highest of the prices specified in section 3 (a) of the 
Emergency Price Control Act of 1942. Your letter of Au- 
gust 11, 1942, asks for my unofficial opinion on a somewhat 
broader question, but the briefs attached thereto indicate 
that this narrower question is the one which has been raised 
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by the differing views of the Department of Agriculture and 
the Office of Price Administration. 

The argument that the subsidy in question is precluded 
by the provisions of the Emergency Price Control Act of 
1942 is based fundamentally upon section 3 (f), which reads 
as follows: 

“(f) No provision of this act or of any existing law shall 
be construed te authorize any action contrary to the pro- 
visions and purposes of this section.” 

Prices paid to producers of agricultural commodities are 
dealt with in section 3 (a), which forbids the establishment 
or maintenance of any maximum price below the highest of 
four specified prices, one of which is 110 percent of parity. 

Section 3 (c) is concerned with processed or derivative 
agricultural commodities. It reads as follows: 

“(c) No maximum price shall be established or maintained 
for any commodity processed or manufactured in whole or 
substantial part from any agricultural commodity below a 
price which will reflect to producers of such agricultural 
commodity a price for such agricultural commodity equal 
to the highest price therefore specified in subsection (a).” 

The existing ceiling prices for wholesalers and retailers 
of canned tomato juice, since they are too low to reflect 
section 3 (a) prices to producers of tomatoes without the 
subsidy, could not, because of section 3 (c), be lawfully 
maintained if the subsidy were not paid. 

The argument that the subsidy may not lawfully be paid 
is grounded on the assumption that, even if it were paid, 
section 8 (c) would still forbid the maintenance of the exist- 
ing distributor’s ceiling prices. The argument, building 
upon this assumption, is that the action of the Secretary of 
Agriculture in paying the subsidy, since its purpose and 
effect would be to assist the Office of Price Administration 
in maintaining ceiling prices forbidden by section 3 (c), 
would be “action contrary to the provisions and purposes” 
of section 3 and therefore is forbidden by section 3 (f). 

In my opinion, this assumption is-incorrect. I believe 
that payment of the subsidy would make the existing dis- 
tributors’ ceiling prices lawful under section 3 (c). It fol- 
lows that the action of the Secretary of Agriculture in pay- 
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ing it would not be “action contrary to the provisions and 
purposes” of section 3 and hence is not forbidden by section 
3 (f). 
II 

Section 3 (c) requires that distributors’ ceiling prices be 
sufficiently high to “reflect to producers” section 3 (a) 
prices. This, I believe, means that the ceiling prices must 
be sufficiently high that, taken together with all other factors 
affecting the return to producers, they will “reflect to pro- 
ducers” section 3 (a) prices. It does not mean that the 
ceiling prices must be sufficiently high that, taken together 
with some other factors affecting the return to producers 
(e. g., the retailer’s margin, the wholesaler’s margin, the 
costs of packing, etc.) but not all other factors (not, e. g., 
a subsidy to canners), they will “reflect to producers” section 
3 (a) prices. I see nothing in the Emergency Price Control 
Act that requires or justifies the disregard, in the determi- 
nation whether distributors’ ceiling prices will reflect section 
3 (a) prices to producers, of any factor which actually 
does operate to affect the return to producers. A subsidy 
to canners is a factor which will operate, under the condi- 
tions which will exist, to affect the return to producers. 
Hence it should not be disregarded. It follows that, since 
the distributors’ ceiling prices will reflect section 3 (a) prices 
to producers if the subsidy is paid, payment of the subsidy 
will make those prices lawful under section 3 (c) and there- 
fore payment of the subsidy is not “action contrary to the 
provisions and purposes of” section 3. 


III 


This construction of section 3 (c) does not render it 
nugatory. It denies it the status of a provision, independ- 
ent of section 3 (a), designed to forbid governmental action 
having the purpose and effect of preventing market factors 
from pushing up the prices of processed or derivative agri- 
cultura] commodities. But it leaves to section 3 (c) an im- 
portant function ancillary to the purpose of section 3 (a). 
If there were no section 3 (c), the Administrator could so 
exercise his control over the prices of processed or derivative 
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agricultural commodities as to do indirectly what section 
3 (a) forbids him to do directly; he could prevent market 
forces which would otherwise push prices paid producers 
of agricultural products up ‘to section 3 (a) levels from 
having that effect. Under the construction I have placed 
upon section 3 (c), the Administrator is precluded from 
preventing a rise in the market price of a processed or de- 
rivative agricultural commodity unless (and until) the 
producer of the basic agricultural commodity is receiving 
section 3 (a) prices. 


IV 


The legislative history of the act supports the construction 
I have put upon section 3 (c). Nothing therein suggests 
that that section was intended to forbid the Administrator 
to hold down the price of a processed or derivative agri- 
cultural commodity except when his so doing would prevent 
the producer of the basic agricultural commodity from 
receiving section 3 (a) prices. An earlier version of sec- 
tion 3 (c) was so worded as to indicate unmistakably that 
it was intended as a precautionary supplement to section 
3 (a), designed to prevent the use of the power to fix ceil- 
ings on processed or derivative agricultural products for the 
purpose of indirectly preventing the prices of agricultural 
products from rising to section 3 (a), levels. See H. R. 
5990, 77th Cong., 1st sess.; H. Rept. No. 1409, 77th Cong., 
Ist sess., p. 7; S. Rept. No. 931, 77th Cong., 2d sess., p. 19. 
Subsequent changes in its wording were not intended to 
change its effect. See H. Rept. No. 1658, 77th Cong., 2d 
sess., p. 22. Cf. 9 Law and Contemporary Problems, p. 40f. 


Vv 


Section 305 of the Emergency Price Control Act of 1942 
reads as follows: 

“No provision of law in force on the date of enactment 
of this act shall be construed to authorize any action in- 
consistent with the provisions and purposes of this act.” 
I find no provision or purpose in the section of the act 
heretofore discussed or in any other section with which the 
action of the Secretary of Agriculture in paying the subsidy 
under consideration would be inconsistent. 
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The legislative history of the provisos to the Office of 
Price Administration appropriation in the First Supple- 
mental National Defense Act, 1943, swp7a, indicates clearly 
that those provisos were intended merely to restate the restric- 
tions imposed by section 3 of the Emergency Price Control 
Act of 1942 and not to enlarge those restrictions. See 88 
Cong. Rec. 6369. 

Sincerely yours, 
FRANCIS BIDDLE. 


CONTRACTS FOR WAR MATERIEL 


The proposed redelegation of authority to make, modify, and amend 
contracts for war matériel purchased by the War Department and 
to authorize the waiver of certain statutes ordinarily applicable to 
procurement contracts, is in accordance with the provisions of the 
First War Powers Act, 1941, and Executive Order No. 9001 of 
December 27, 1941. 

The action proposed to be taken with respect to the amendment or 
modification of contracts in the circumstances indicated in the 
opinion and the waiver of certain statutory requirements ordinarily 
applicable to procurement contracts, is authorized by the statute 
and Executive order above mentioned. 

An administrative determination in good faith that the prosecution 
of the war will be facilitated by the modification or amendment of 
a contract may not be drawn into question as being an error of 
judgment. 


Avucustr 29, 1942. 
The Secretary oF War. 

My Dear Mr. Secretary: Reference is made to your letter 
of July 13 concerning the delegation by the Under Secretary 
of War of certain powers to make, modify and amend con- 
tracts for war matériel. You have asked my opinion as to 
whether “(a) the proposed delegation is in accord with the 
provisions of the First War Powers Act of 1941 and Execu- 
tive Order 9001, December 27, 1941, and (b) the action pro- 
posed in the three specific examples set forth in the attached 
memorandum to the Judge Advocate General may properly 
be taken.” 

I 


The answers to both of these questions depend upon the 
interpretation to be given to Title II of the First War Powers 
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Act (approved December 18, 1941, c. 593, 55 Stat. 838), and 
to Executive Order No. 9001 of December 27, 1941 (6 F. R. 
6787). 

Title II of the First War Powers Act provides: 

“Sec. 201. The President may authorize any department 
or agency of the Government exercising functions in connec- 
tion with the prosecution of the war effort, in accordance with 
regulations prescribed by the President for the protection 
of the interests of the Government, to enter into contracts 
and into amendments or modifications of contracts heretofore 
or hereafter made and to make advance, progress and other 
payments thereon, without regard to the provisions of law 
relating to the making, performance, amendment, or modifi- 
cation of contracts whenever he deems such action would 
facilitate the prosecution of the war: Provided, That nothing 
herein shall be construed to authorize the use of the cost- 
plus-a-percentage-of-cost system of contracting: Provided 
further, That nothing herein shall be construed to authorize 
any contracts in violation of existing law relating to limita- 
tion of profits: Provided further, That all acts under the 
authority of this section shall be made a matter of public 
record under regulations prescribed by the President and 
when deemed by him not to be incompatible with the public 
interest.” 

The President’s order of December 27, 1941 (Executive 
Order No. 9001), issued pursuant to Title II, authorized the 
War Department, the Navy Department, and the Maritime 
Commission to take the action described in the statute, and 
prescribed regulations for their guidance. 

By order dated December 30, 1941, the Secretary of War 
has authorized and directed the Under Secretary of War to 
exercise the powers conferred upon the War Department by 
Executive Order No. 9001. 


II 


In answer to your first question, it 1s my opinion that the 
proposed delegation is in accord with the provisions of the 
First War Powers Act of 1941 and Executive Order No. 9001. 

The act grants power to the President to “authorize any 
department or agency of the Government exercising func- 
tions 1n connection with the prosecution of the war effort” to 
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take the action described in the statute. As a “department” 
or “agency” must act through its officials, delegation of au- 
thority is certainly contemplated. 

Executive Order No. 9001 provides that the authority 
therein conferred upon the War Department may be exercised 
by the Secretary of War “or in [his] discretion and by [his] 
direction * * * may also be exercised through any other 
officer or officers or civilian officials” of the War Department. 
It further provides that the Secretary of War “may confer 
upon any officer or officers * * * [of the War Depart- 
ment], or civilian officials thereof, the power to make further 
delegations of such powers” within the War Department. As 
pointed out above, the Secretary has authorized and directed 
the Under Secretary of War to exercise the powers conferred 
upon the War Department by Executive Order No. 9001, an 
action which was authorized not only by the Executive order 
but also by U.S. C., title 5, section 181 (a). Under the order 
now proposed, the powers therein described would be con- 
ferred upon the Commanding General, Services of Supply, 
who would be authorized to redelegate them within the War 
Department. 

Without authority to delegate and redelegate, these pow- 
ers would be dead powers. The immensity of the program 
of procurement of matériel necessary, effectively to prose- 
cute the war, makes impossible its administration in all de- 
. tails by any one person. In the very nature of things the 
Under Secretary must delegate authority to act if the pur- 
pose of the statute is to be effective. For the same reasons, the 
Commanding General, Services of Supply, must have au- 
thority to redelegate. The proposed order properly author- 
izes the delegation and redelegation of these powers. 


Iil 


I turn now to the substance of the proposed order, and to 
its practical operation, as evidenced in the examples set 
forth in the Judge Advocate General’s memorandum. (See 
Appendix II of this opinion.) 

Paragraph I of the proposed order authorizes the Com- 
manding General, Services of Supply: 

“1. To make contracts and purchases, to place orders, and 
to make payments thereon, without regard to any restric- 
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tions, whether of substance or procedure, contained in the 
following statutes (and any Executive orders, rules and 
regulations promulgated thereunder or applicable thereto) : 

“a. The act of March 3, 1933, title III (47 Stat. 1521, 41 
U. S. C. 10a, 10b, 10c) ; concerning foreign-made, foreign- 
mined, or foreign-produced goods; 

“6. The act of June 25, 1938 (52 Stat. 1196, 41 U.S. C. 48), 
concerning purchases of blind-made goods; 

“ce. The act of May 27, 1930 (46 Stat. 392, 18 U.S. C. 744g), 
concerning purchases of prison-made goods; 

“d, Theact of February 27. 1929 (45 Stat. 1342, 41 U.S.C. 
Ta, Tb, Tc, Td), concerning Treasury Department procure- 
ment ; 

“e. The act of January 12, 1895, as amended (28 Stat. 
622, 44 U.S. C. 111), requiring that Government printing, 
etc., be done at the Government Printing Office; 

“Ff, The act of June 26, 1906 (34 Stat. 476, as amended, 39 
U.S. C. 355), concerning the procurement of envelopes by 
the Postmaster General.” 

This paragraph is a valid exercise of the powers granted 
by Title II of the First War Powers Act, which authorizes 
the President to permit you— 

(“st * * to enter into contracts and into amendments 
or modifications of contracts * * * without regard to 
the provisions of law relating to the making, performance, 
amendment, or modification of contracts * * *.” [Italics . 
supplied. ] 

The grant is without any limitation whatever save that 
cost-plus contracts are prohibited, statutory limitations on 
profits must be observed, and action taken under the statute 
must be published when deemed by the President not in- 
compatible with the public interest. 

The first statute listed in the quoted paragraph of the 
order is generally referred to as the “Buy American Act.” 
It limits, with certain exceptions, the source of governmental 
supply to articles produced or manufactured in the United 
States. The remaining five statutes mentioned in the order 
require certain articles or matériel, or general classes of 
articles or matériel, to be obtained from or through desig- 
nated sources. All of these statutes were enacted in time of 
peace and without regard to the imperative need for the 
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utmost speed in the process of procurement. The events of 
this war have proved that time is of the essence in procuring 
war matériel and sending it to the combat forces of the 
United Nations, which are engaged im fighting the enemy at 
great distances from the continental United States. Title II 
of the First War Powers Act has as one of its purposes the 
speeding up of this procurement process. 

The legislative history of Title II underscores the breadth 
of its language. The committee reports (H. Rept. 1507, 77th 
Cong.; S. Rept. 911 7d.) state that under Title II “the Presi- 
dent may authorize agencies, among other things (@) to 
enter into contracts without competitive bidding in those 
cases where bidding is still required; (0) to enter into con- 
tracts without performance bonds: (c) to amend or modify 
contracts; (d) to make progress payments on contracts.” 
The reports also state that a substantially complete list of 
statutes involved is appended to the reports. These appended 
lists include three general classes of statutes, viz, those re- 
quiring advertising for bids for Government contracts; those 
requiring bonds for Government contracts; and those con- 
taining provisions concerning advance and partial payments. 
(See H. Rept., 1507, supra.) 

The above specifically enumerated activities, however, are 
only “among other things” which the President may author- 
ize agencies to do. The reports state that Title II “is in- 
tended to speed up the procurement of war matériel”; that 
“it empowers the President, whenever he deems such action 
would facilitate the prosecution of the war, to authorize agen- 
cies to enter into contracts with a maximum of speed”; and 
that it “liberalizes existing statutes relating to procurement 
and permits elimination of restrictions so as to give the pro- 
curement agencies the flexibility they need in the procure- 
ment of war matériel.” (See H. Rept. 1507, supra.) 

The debate in the Congress reinforces the broad language 
of the committee reports. A member of the House Judiciary 
Committee characterized the measure as “a very long step” 
and said that it would “permit the President or any of his 
agents to enter into contracts without regard to the provi- 
sions of any other law” (Cong. Rec., v. 87, p. 9860-1). An- 
other member of that committee said: ‘We now take the hd 
off entirely, with the exception that we still outlaw that sort 
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of contract known as cost-plus.” /d. 9862. There was a 
frank recognition that the bill was “far-reaching” and “ex- 
traordinary” (7d. 9860, 9864), and no attempt was made to 
conceal the fact that peacetime safeguards were being dis- 
carded. 

The debate in the Senate confirms this legislative purpose. 
It was stated that “nothing of the sort was even contemplated 
during the first World War” and that “the language is so 
clear that there can be, in my opinion, not the slightest doubt 
that this does change the contract laws as well as merely the 
procedure of making contracts.” /d. 9843, 9839. Referring 
to the proviso forbidding cost-plus-a-percentage-of-cost con- 
tracts, a Senator said: “That is the only limitation left as 
I see it, and evidently it was thought that if that proviso were 
not put in, even cost-plus contracts would be permitted.” 
Id. 9839. An amendment was proposed and adopted to pre- 
serve existing laws which limited profits. At a later point, 
another amendment was proposed and adopted to require 
that all action under this title be made a matter of public 
record, because the measure was “a complete, blanket author- 
ity to the President of the United States to authorize any 
department. to do anything it pleases in respect to war con- 
tracts.” Jd. 9842. The publicity provision was stated to be 
“the very minimum of precaution which ought to be exer- 
cised by us if we must delegate this enormous power.” Jd. 
9842. Like the House debate, the discussion in the Senate 
was a candid acknowledgment that vast powers were being 
conferred upon the President because of the grave emergency. 

I turn to the statutes listed in paragraph 1 of your order. 
The Buy American <Act, 47 Stat. 1521, no matter how justi- 
fied at the time of its passage, now prevents the full utiliza- 
tion by us of the resources of the other United Nations and 
of the Latin American countries. It seems clear to me that 
the Congress did not intend to leave intact this impediment 
to total war. I may point out, as I recently had occasion to 
do when considering another obstacle to the full use of all 
available resources, that, since our domestic economy 1s al- 
ready fully utilized, there is little danger that domestic pro- 
ducers will be adversely affected by lifting the barrier. See 
40 Op. A. G. 202. The statutes listed in sections (b) and (c) 
of paragraph 1 are limitations of similar nature on the full 
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use of our resources. Those listed in sections (d), (e), and 
(f) deal simply with the distribution of procurement func- 
tions within the Government. Title II of the First War 
Powers Act is, it seems to me, fully broad enough to include 
all these statutes in its scope. 

Paragraph 3 of the proposed order grants authority to 
“waive bid, payment, performance, or other bonds, and to 
dispense with advertising for bids and competitive bidding.” 
This clause is patterned after paragraph 4+ of Title I of Ex- 
ecutive Order No. 9001. The authority contained in para- 
graph 3 of your order is clearly within the intention of the 
Congress in enacting Title II of the First War Powers Act, 
and within the scope of the Executive order. No further 
discussion of paragraph 3 appears necessary. 

I may add that this opmion should not be understood as 
being intended to include mention or discussion of all the 
statutes or provisions of law which may be waived under 
the First War Powers Act, Title II. 


IV 


The portions of your proposed order not so far considered 
authorize the amendment and modification of contracts. 
Paragraph 2 of the proposed order reads in part: 
“Whenever, in the judgment of the Commanding General, 
Services of Supply (or of an officer or civilian employee of 
the War Department to whom authority has been delegated 
as provided in subparagraph 4 to exercise such powers), the 
prosecution of the war is thereby facilitated, to amend or 
modify contracts heretofore or hereafter made for the pur- 
pose of (a) obtaining continued operations by contractors 
engaged in war production, (b) encouraging greater dili- 
gence on the part of contractors, (c) protecting contractors 
from the consequences of unforeseen or unexpected events, 
(d) adjusting contracts to new conditions and circumstances, 
including those created by the rules, orders, instructions, and 
determinations of Government departments, or (e) for any 
other purpose for facilitating the prosecution of the war. 
“Such amendments and modifications of contracts may be 
without consideration, other than the determination that the 
prosecution of the war will thereby be facilitated, and may 
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be utilized to accomplish the same things as any original 
contract could accomplish, irrespective of the time or cir- 
cumstances of the making of or the form of the contract 
amended or modified, or of the amending or modifying con- 
tract, and irrespective of rights which may have accrued 
under the contract or the amendments or modifications 
thereof.” 

Amendment or modification of a contract 1s proper for any 
or all of the purposes set out above. Title II of the First 
War Powers Act permits the President to authorize you to 
amend or modify contracts, “without regard to the provi- 
sions of law relating tothe * * * amendment or modifi- 
cation of contracts whenever he deems such action would 
facilitate the prosecution of the war.” By Executive Order 
No. 9001, the President has authorized you, among other 
things, to make amendments or modifications whenever (in 
the words of the order) “in the judgment of the War De- 
partment * * * the prosecution of the war is thereby 
facilitated.” In my opinion, this requirement of the Execu- 
tive order is satisfied by a judgment in good faith that the 
prosecution of the war will be facilitated by a modification 
or amendment. Action so taken may not later be drawn into 
question as being an error of judgment. This office has con- 
sistently held, in accordance with Wright v. Ynchausti & 
Co., 272 U. S. 640, that in the absence of fraud or other 
irregularity administrative determinations and findings of 
fact made by executive officers of the Government, acting in 
the performance of duty, are conclusive. See 37 Op. A. G. 
95, 100-101, 219; 34 zd. 162; 38 zd. 181. 

The statute and Executive Order No. 9001 clearly con- 
template that the War Department may formulate general 
policies designed to facilitate the procurement of war ma- 
tériel, and may effectuate those policies through the amend- 
ment or modification of contracts. With respect to the types 
of amendments or modifications which are to be permitted, 
the proposed order provides: 

“The powers hereby delegated may be exercised by (a) 
supplemental agreements which modify or amend or settle 
claims by or against the United States arising under or with 
respect to any contracts heretofore or hereafter made; (b) 
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agreements with contractors or obligors modifying or re- 
leasing accrued obligations of any sort, including accrued 
liquidated damages or liability under any surety or other 

bonds; or (c) supplemental agreements and change orders 
- suspending or modifying the operation of existing contracts 
as yet. uncompleted, and providing for the payment by the 
Government of the damages incurred by a contractor by rea- 
son of such suspension or modification; provided in each in- 
stance that full performance by the contractor under such 
contract, or under a series of contracts between the United 
States and the same contractor for substantially the same 
goods, shall not have been completed and final payment made 
thereunder.” 

The quoted provisions are amply sustained by the statute 
and the President’s order. The directive submitted and the 
examples annexed plainly do not involve the award of any > 
gratuity to the contractor, inasmuch as the proposed modifica- 
tions or amendments are to be based on findings that the 
prosecution of the war will thereby be facilitated, thus con- 
templating a clear benefit to the United States. 

In passing the First War Powers Act, the Congress desired 
to enable you, and the contractors who supply you with war 
matériel, to revise and modify existing arrangements so as 
to meet the countless dislocations and uncertainties caused 
by changes in weapons, in strategy, in the economy, in the 
availability of commodities, and other variables. The ex- 
treme scope of the power given by Title IT to “modify” and 
“amend” contracts was explicitly recognized in the debate 
inthe Senate. (See Cong. Rec., v. 87, p. 9839.) Title II must 
be given an interpretation which will carry out. the obvious 
intention of its framers. 

In particular, the language of the act respecting “‘amend- 
ments or modifications of contracts * * * without re- 
gard to the provisions of law relating to the making, perform- 
ance, amendment, or modification of contracts,” would be 
largely meaningless if it did not include the power to settle 
claims and release obligations in favor of or against the 
United States arising either in connection with the original 
contract or as a result of a modification or amendment thereof. 
It is clear that these powers of settlement and release are not 
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in any wise denied to you by the provisions of the act of 
June 10, 1921, 42 Stat. 24, or by the provisos of section 1 of 
Title I of the First War Powers Act. 

I conclude that the provisions of the proposed order relat- 
ing to the amendment and modification of contracts are in 
every respect valid. 


V 


You also request my opinion, whether, if the War De- 
partment desires to do so, the action proposed in three spe- 
cific examples, which are set forth in detail in the second 
appendix to this opinion, properly may be taken. 

Example A is illustrative of a situation in which it is 

deemed that the prosecution of the war will be facilitated 
by the making of purchases or contracts without regard to 
the restrictive provisions of the statutes enumerated 1n para- 
graph 1 of the proposed order. 
_ Example B is a case in which it is deemed advisable to 
modify a certain contract in order to relieve the contractor 
from liquidated damages. It is stated in the papers sub- 
mitted to me that “the contracting officer and the Chief of 
Ordnance are of the opinion that unless the contractor 
receives further advance payments or waiver of liquidated 
damages due to date, financial difficulties will compel the con- 
tractor to cease production. Production of the contractor is 
deemed essential for the prosecution of the war, and cannot 
be allowed to cease under any circumstances.” 

Example C relates to a contract for dredging which is 
deemed “absolutely essential in the war effort.” It is pro- 
posed to enter into an agreement whereby the Government 
is to indemnify the dredge owner against loss of his dredge 
and plant by enemy action, and against lability as a self- 
insurer under various Workmen’s Compensation laws. It is 
stated that the proposed action “is deemed expedient in the 
interest of facilitating the war effort, of insuring the con- 
tinued operation of the dredge, and as a fair assumption of a 
risk caused solely by the war.” 

In all of these cases the Judge Advocate General has con- 
cluded that the proposed action may be taken if it is deter- 
mined administratively that such action would facilitate the 
prosecution of the war. I agree with these conclusions. It is 
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my understanding that in each case the action 1s to be taken in 
the exercise of a good faith judgment, and in an attempt to 
protect the interests of the United States, within the mean- 
ing of Title II of the First War Powers Act. On this basis, 
the examples given are clearly within your authority. 


Respect fully, 
FRANCIS BIDDLE. 


APPENDIX I 


PROPOSED ORDER OF DELEGATION TO COMMANDING GENERAL, 
SERVICES OF SUPPLY 


Pursuant to Title II of the First War Powers Act and 
Executive Order No. 9001, there is hereby vested in the 
Commanding General, Services of Supply, authority to take 
the following action: 

1. To make contracts and purchases, to place orders, and 
to make payments thereon, without regard to any restric- 
tions, whether of substance or procedure, contained in the 
following statutes (and any Executive orders, rules, and 
regulations promulgated thereunder or applicable thereto) : 

a. The act of March 3, 1933, title III (47 Stat. 1521, 41 
U. S. C., 10a, 10b, 10c), concerning foreign-made, foreign- 
mined, or foreign-produced goods; 

b. The act of June 25, 1938 (52 Stat. 1196, 41 U.S. C. 48), 
concerning purchases of blind-made goods ; 

c. The act of May 27, 1930 (46 Stat. 392, 18 U.S. C. 744g), 
concerning purchases of prison-made goods; 

d. The act of February 27, 1929 (45 Stat. 1342, 41 U.S. C. 
va, Tb, tc, Td), concerning Treasury Department procure- 
ment; 

e. The act of January 12, 1895, as amended (28 Stat. 622, 
44 U. 8. C. 111), requiring that Government printing, etc., 
be done at the Government Printing Office; 

f. The act of June 26, 1906 (34 Stat. 476, as amended, 39 
U. S. C. 355), concerning the procurement of envelopes by 
the Postmaster General. 

2. The contracts hereby authorized to be made include 
agreements of all kinds (whether in the form of letters of 


236 Contracts for War Matériel 


intent, purchase orders, or otherwise) for all types and kinds 
of things and services necessary, appropriate or convenient 
for the prosecution of war, or for the invention, develop- 
ment, or production of, or research concerning any such 
things, including but not limited to, aircraft, buildings, ves- 
sels, arms, armament, equipment, or supplies of any kind, or 
any portion thereof, including plans, spare parts and equip- 
ment therefor, materials, supplies, facilities, utilities ma- 
chinery, machine tools, and any other equipment, without 
any restriction of any kind, either as to type, character, 
location, or form. 

Whenever, in the judgment of the Commanding General, 
Services of Supply (or of an officer or civilian employee of 
the War Department to whom authority has been delegated 
as provided in subparagraph 4 to exercise such powers), the 
prosecution of the war is thereby facilitated, to amend or 
modify contracts heretofore or hereafter made for the pur- 
pose of (a) obtaining continued operations by contractors 
engaged in war production, (b) encouraging greater dili- 
gence on the part of contractors, (c) protecting contractors 
from the consequences of unforeseen or unexpected events, 
(d) adjusting contracts to new conditions and circumstances, 
including those created by the rules, orders, instructions and 
determinations of Government departments, or (e) for any 
other purposes for facilitating the prosecution of the war. 

Such amendments and modifications of contracts may be 
without consideration, other than the determimation that 
the prosecution of the war will thereby be facilitated, and 
may be utilized to accomplish the same things as any origi- 
nal contract could accomplish, irrespective of the time or 
circumstances of the making of or the form of the contract 
amended or modified, or of the amending or modifying con- 
tract, and irrespective of rights which may have accrued 
under the contract or the amendments or modifications 
thereof. ‘The powers hereby delegated may be exercised by 
(a) supplemental agreements which modify or amend or 
settle claims by or against the United States arising under 
or with respect to any contracts heretofore or hereafter 
made; (b) agreements with contractors or obligors modify- 
ing or releasing accrued obligations of any sort, including 
accrued liquidated damages or liability under any surety or 
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other bond; or (c) supplemental agreements and change 
orders suspending or modifying the operation of existing 
contracts as yet uncompleted, and providing for the pay- 
ment by the Government of the damages incurred by a 
contractor by reason of such suspension or modification ; pro- 
vided in each instance that full performance by the contrac- 
tor under such contract, or under a series of contracts 
between the United States and the same contractor for sub- 
stantially the same goods, shall not have been completed 
and final payment made thereunder. ‘The supplemental con- 
tracts hereby authorized to be made include agreements of 
all kinds for all types and kinds of things and services neces- 
sary, appropriate or convenient for the prosecution of the 
war, or for the invention, development or production of, or 
research concerning any such things. 

3. To waive bid, payment, performance, or other bonds, 
and to dispense with advertising for bids and competitive 
bidding. | 

4, The powers hereby conferred upon the Commanding 
General, Services of Supply, may be redelegated by him 
to the Chief, Purchases Branch, Procurement and Distribu- 
tion Division, Services of Supply. with the power of redele- 
gating such powers, in whole or a part, to any officer or 
officers or civilian officials of the War Department. 


APPENDIX II 


EXAMPLES OF ACTION PROPOSED TO BE TAKEN, AS SET FORTH IN 
MEMORANDUM OF THE JUDGE ADVOCATE GENERAL 


Example A. A supply arm or service may find that com- 
pliance with the restrictions contained in various of the stat- 
utes listed in paragraph 1 above, either in general, or in 
particular cases, impose unreasonable restraints upon con- 
tracting officers in the making of purchases or contracts, or 
upon the obtaining of services. This may be either because 
the time consumed in complying with the restrictions and 
procedures prescribed in or pursuant to the statutes is so long 
as to hamper the war, or because purchases cannot be made 
on a satisfactory basis under these procedures in the matter 
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of delivery dates, quality of articles, or for some other rea- 
son, or because necessary services cannot be obtained on a 
basis which complies with the statutory restrictions. The 
proposed delegation would permit the Commanding General, 
Services of Supply (pursuant to the First War Powers Act 
and Executive Order No. 9001) either in individual cases to 
make specific contracts, or to authorize the making of specific 
contracts without regard to the restrictions and procedures 
prescribed by these statutes, or to authorize the making of 
such contracts generally, whenever he finds that thereby the 
prosecution of the war will be facilitated. 

Example B. A contract was made with the N Company for 
the delivery of 1,500,000 A. P. Shot. Deliveries under the 
terms of the contract were to begin March 1941, with 31,250 
Shot. The contract contained the then Standard Liquidated- 
Damages clause (date of contract January 7, 1941), provid- 
ing for such damages at the rate of % of 1% for each day of 
delay, with a maximum of 20% on the damages that could be 
collected. At the time the invitation to bid and subject con- 
tract were drawn, Procurement Circular No. 36, dated Octo- 
ber 23, 1940, was in effect. This Circular provided that be- 
cause of the emergency then existing due to the requirements 
of the National Defense program, liquidated damages should 
be required only in exceptional cases. No exceptional cir- 
cumstances requiring the inclusion of liquidated damages in 
this contract then existed. On the contrary, the production 
of the shot in question was in an experimental stage, not only 
for this company, but for all other companies, and therefore, 
the inclusion of a rigid delivery schedule, with provisions for 
liquidated damages, in the original contract appears to have 
been inadvisable. 

A supplemental agreement, dated April 23, 1941, revised 
and extended the original delivery schedule, but at the time 
of the execution of this supplemental agreement on April 23, 
1941, 31,250 shot which should have been delivered in March 
1941 had not been delivered. Consequently, by the terms 
of the original contract, liquidated damages had accrued in 
favor of the Government prior to the execution of Supple- 
ment No.2. These liquidated damages, however, have never 
been assessed or vouchered against the contractor. 

The contractor has been unable thus far to meet the new 
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delivery schedule established by Supplemental Agreement 
No. 2, by the terms of which deliveries were to commence in 
September 1941 and end in August 1942. Asa result, liqui- 
dated damages, totaling $29,356.17, have been assessed and 
vouchered by the Hartford Ordnance District against the 
contractor for late deliveries from September 1941 through 
January 1942. 

Additional liquidated damages in amounts that cannot yet 
be determined are due the Government for late deliveries for 
the months subsequent to January 1942 to date. 

Although the contractor claims that the delays in deliveries 
have been due to unforeseeable causes beyond its control and 
without its fault or negligence, it failed to notify the con- 
tracting officer in writing of the causes of the delays within 
ten days from the beginning thereof, as required by the 
terms of the contract. The contractor has requested the 
contracting officer to grant an extension of this ten-day noti- 
fication period, but the contracting officer has refused this 
request. Moreover, the contracting officer and this office are 
of the opinion, after a preliminary investigation, that the 
delays in deliveries have not been due to unforeseeable causes 
beyond the control and without the fault or neghgence of 
the contractor, and that, therefore, no waiver of liquidated 
damages can be granted under the terms of the present 
contract. 

The contractor has received the full amount of advance 
payments possible under the present terms of the contract, 
amounting to $873,000, as stipulated in Supplemental Agree- 
ment No. 1, dated January 22, 1941. 

The contracting officer and the Chief of Ordnance are of 
the opinion that unless the contractor receives further ad- 
vance payments or waiver of liquidated damages due to date, 
financial difficulties will compel the contractor to cease pro- 
duction. Production of the contractor 1s deemed essential 
for the prosecution of the war, and cannot be allowed to cease 
under any circumstances. The Chief of Ordnance and the 
contracting officer believe that all liquidated damages due 
to date should be waived, in order to give the contractor the. 
financial assistance now required. It is further the opinion 
of the Chief of Ordnance and of the contracting officer that 
a new delivery schedule should be adopted, setting up feasi- 
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ble requirements, and that the liquidated damages clause 
should be deleted from the contract and the Delays-Damages 
clause substituted therefor. It is desired to do this by sup- 
plemental agreement, pursuant to Executive Order No. 9001. 

Example C. The Corps of Engineers has a firm contract 
on lump-sum basis to do certain dredging. The contract to 
do this dredging was entered into for a fixed sum, $3,000,000, 
prior to December 9, 1941. The equipment employed in this 
dredging is worth a very large sum, believed to be about 
$500,000. The dredging to be done is absolutely essential 
in the war effort. Although the Government is under no 
legal obligation to do so, it is desired to enter into an agree- 
ment by which the Government will agree to undertake to 
indemnify the dredge owner against loss of his dredge and 
plant by enemy action, and against liability as a self-insurer, 
under various Workmen’s Compensation laws. There is 
some possibility that unless this is done, the owner of the 
dredge will prefer to run the risks of damages by breach of 
eontract rather than to proceed, but no definite threat to 
this effect has been made. It is regarded as being to the 
Government’s advantage to guard against any possible inter- - 
ference with this vital war work. Accordingly, the pro- 
posed action is deemed expedient in the interest of facili- 
tating the war effort of insuring the continued operation of 
the dredge, and as a fair assumption of a risk caused solely 
by the war. 


REQUISITIONING AUTOMOBILE TIRES 


The Property Requisitioning Act authorizes the President or persons 
designated to act for him, upon the making of proper determina- 
tions, to requisition passenger automobile tires and to dispose of 
them to civilian users in the manner which it is deemed will con- 
tribute most to the success of the war effort. 


SEPTEMBER 15, 1942. 
Mr. JoHN Lorp O’BrIANn, | 
General Counsel, War Production Board. 
Washington, D.C. 


My Dear Mr. O'Brian: The Property Requisitioning 
Act of October 16, 1941 (55 Stat. 742; U. S. Code, title 50 
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appendix, secs. 721-724) does authorize the President or 
persons designated to act for the President, upon the making 
_ of certain determinations to which I shall refer, to requisi- 
tion passenger automobile tires and to dispose of them to 
civilian users in the manner which it is deemed will con- 
tribute most to the success of the war effort. It is accord- 
ingly unnecessary for me to discuss the other statutes re- 
ferred to in your request for my informal opinion upon this 


matter. 
I 


The act authorizes the President to dispose of property 
requisitioned thereunder “in such manner as he may deter- 
mine is necessary for the defense of the United States.” 
The President, or any person to whom he has delegated his 
authority under the act, is thereby empowered to dis- 
tribute requisitioned tires according to any plan of ration- 
ing, allocation, or distribution which will, in his opinion, be 
helpful to the war effort. It is clear that, under existing 
circumstances as set forth in the report of the Rubber Survey 
Committee, it may be deemed necessary for the defense of 
the United States to distribute requisitioned tires to civilians 
in order to prevent the collapse of the system of private auto- 
mobile transportation, upon which the unimpaired con- 
tinuation of our war production as well as the general eco- 
nomic life, health, and welfare of the American people so 
largely depend. 

That the supplying of tires for civilian use may be “neces- 
sary for the defense of the United States” can be seen from 
the existing regulations governing the allocation of raw 
rubber and of tires held by manufacturers and dealers. 
Raw rubber and manufacturers’ and dealers’ tires are being 
distributed in accordance with a national plan designed to 
insure not only that the requirements of the armed forces 
will be satisfied but also that private automobile trans- 
portation, which is so essential in many ways to the total 
war effort, will not be unduly curtailed. The statutory pro- 
vision under which this plan is being effectuated, now con- 
tained in the Second War Powers Act (act of March 27, 
1942, c. 199, 56 Stat. 176), authorizes the President to allo- 
cate material or facilities of which there is a shortage in 
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such manner as he shall deem “necessary or appropriate 
in the public interest and to promote the national defense.” 
This language does not differ significantly from that of the 
Property Requisitioning Act, “necessary for the defense of 
the United States.” The words “necessary for,” in this 
context, obviously mean “conducive to.” Cf. McCulloch v. 
Maryland, 4 Wheat. 316, 413, 418. 

If there were any doubt about this, it would be dispelled 
by the legislative history of the Property Requisitioning 
Act. There were repeated suggestions that requisitioning 
be authorized only for the purpose of “equipping the armed 
forces of the United States” (see Hearings on S. 1597, 
Senate Committee on Foreign Relations, 77th Cong., 1st 
sess. pp. 27, 32, 216, 217, 220, 221): but these suggestions 
were rejected and the authority of the President to dispose 
of requisitioned property “in such manner as he may deter- 
mine is necessary for the defense of the United States” was 
left undisturbed. 

Il 


Passenger automobile tires are within the class of things 
requisitioning of which is authorized by the Property Requi- 
sitioning Act. 

The statute authorizes the requisitioning of “any military 
or naval equipment, supplies, or munitions, or component 
parts thereof” and of “machinery, tools, or materials neces- 
sary for the manufacture, servicing or operation of such 
equipment, supplies, or munitions.” Property of this de- 
scription may be requisitioned when “needed for the defense 
of the United States”; it may then be disposed of in a 
manner “necessary for the defense of the United States.” 

It affirmatively appears from the legislative history of the 
act that the Congress did not intend to authorize’ requisi- 
tioning only for the purpose of “equipping the armed forces 
of the United States.” The statutory phrase “military or 
naval equipment” describes only the general class of prop- 
erty which can be requisitioned; it does not limit the pur- 
poses to which that property, once it has been requisitioned, 
can lawfully be devoted. Passenger automobile tires fall 
within the description “military or naval equipment.” 
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They also fall within the description “materials necessary for 
the manufacture, servicing, or operation of such equip- 
ment.” It follows that the requisitioning of passenger 
automobile tires is as fully authorized by the Property 
Requisitioning Act when the purpose is to insure the main- 
tenance of nonmilitary automobile transportation, if this is 
deemed essential to the war effort, as it is when the purpose 
is to equip the armed forces of the United States. 


Ill 


Under the Property Requisitioning Act, before the Presi- 
dent may requisition passenger automobile tires, he must 
determine (1) that their “use * * * is needed for the 
defense of the United States,” (2) that “such need is im- 
mediate and impending and such as will not admit of 
delay or resort to any other source of supply,” and (3) that 
“all other means of obtaining the use * * * [thereof] for 
the defense of the United States upon fair and reasonable 
terms have been exhausted.” Before disposing of the 
requisitioned tires, the President must determime (4) that 
the manner in which he proposes to dispose of them is 
“necessary for the defense of the United States.” 

I have already said that I believe that the President can 
properly make determination (4) with respect to a dis- 
position of requisitioned tires to civilian users if the con- 
tinued use of private automobiles will, in his opinion, be 
helpful to the war effort. The data relevant to deter- 
minations (1) and (2) are better known to your Board than 
to me, but it seems to me to be obvious that existing con- 
ditions as revealed in the report of the Rubber Survey Com- 
mittee are such that the President can properly make both 
these determinations. 

Whether or not the President can properly make deter- 
mination (3) without having first called upon the owners of 
passenger automobile tires to sell them to the United States © 
voluntarily upon specified terms which he deems fair and 
reasonable is a question upon which I do not feel that it is 
necessary that I now express an opmion. Before I could 
answer that question, I should need more information with 
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respect to the practicability of procuring the tires in ques- 
tion as a result of voluntary sales to the Government, by 
their present owners. 
| Respectfully, 
FRANCIS BIDDLE. 


SUBSIDY PAYMENTS UNDER EMERGENCY PRICE 
CONTROL ACT 


The authority conferred by section 2 (e) of the Emergency Price 
Control Act of 1942 upon corporations created under section 5d 
of the Reconstruction Finance Corporation Act includes authority 
to make subsidy payments for the type of services described in 
section 302 (c) of the former act when these services are rendered 
with respect to materials defined by the President as strategic or 
critical. 

Persons, corporations, partnerships and other business organizations 
rendering these services are “producers” within the meaning of 
the phrase in section 302 (c), supra. 


Ocroser 27, 1942. 
THE SECRETARY OF COMMERCE. 

My Dear Mr. Secrerary: In answer to the questions raised 
by your letter of October 20, 1942, it is my opinion that (1) 
the authority conferred by section 2 (e) of the Emergency 
Price Control Act of 1942 (56 Stat. 23) upon corporations 
created under section 5d of the Reconstruction Finance Cor- 
poration Act (48 Stat. 1105, 1108) does include authority to 
make subsidy payments for the type of services described in 
section 302 (c) of the former act when these services are 
rendered with respect to materials defined by the President 
as strategic or critical, and that (2) persons, corporations, 
partnerships and other business organizations rendering 
these services are “producers” within the meaning of the 
phrase in section 302 (c) which authorizes RFC corporations 
to make subsidy payments to domestic producers. 

Subsidy payments to “domestic producers” of “commodi- 
" ties” are authorized by section 2 (e) of the Emergency Price 
Control Act of 1942 when it is. determined that unless they 
are paid the maximum necessary production is not or may 
not be obtained during the ensuing year. The amounts of 
the subsidies and the manner and terms and conditions upon 
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which they are paid, section 2 (e) provides, shall be such 
as are determined to be necessary to obtain the necessary 
maximum production. When citical or strategic materials 
are involved, all the determinations to which I have referred 
are to be made by the Secretary of Commerce (in whom the 
functions of the Federal Loan Administrator named in 
section 2 (e) are now vested) with the approval of the Presi- 
dent and the subsidy payments are to be made by corpora- 
tions created under section 5d of the Reconstruction Finance 
Corporation Act. When critical or strategic materials are 
not involved the Price Administrator is authorized to make 
the determinations and the subsidy payments. The relevant 
portions of section 2 (e), which I have thus summarized, 
read as follows: 

‘“‘Whenever the Administrator determines that the maxi- 
mum necessary production of any commodity is not being 
obtained or may not be obtained during the ensuing year, 
he may, on behalf of the United States, without regard to 
the provisions of law requiring competitive bidding, buy or 
sell at public or private sale, or store or use, such commodity 
in such quantities and in such manner and upon such terms 
and conditions as he determines to be necessary to obtain 
the maximum necessary production thereof or otherwise to 
supply the demand therefor, or make subsidy payments to 
domestic producers of such commodity in such amounts and 
in such manner and upon such terms and conditions as he 
determines to be necessary to obtain the maximum necessary 
production thereof: Provided, That in the case of any com- 
modity which has heretofore or may hereafter be defined 
as a strategic or critical material by the President pursuant 
to section 5d of the Reconstruction Finance Corporation Act, 
ns amended, such determinations shall be made by the Fed- 
eral Loan Administrator, with the approval of the President, 
and, notwithstanding any other provision of this act or of 
any existing law, such commodity may be bought or sold or 
stored or used, and such subsidy payments to domestic pro- 
ducers thereof may be paid, only by corporations created or 
organized pursuant to such sectiond * * *.” 

Those who render services of the types here in question 
with respect to critical or strategic materials are, in both 
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an economic and a legal sense, “producers.” That the Con- 
gress intended that they should be so regarded for the pur- 
poses of the Emergency Price Control Act is shown by 
section 302 (c) thereof, which reads in part: 

“The term ‘commodity’ * * * includes services ren- 
dered otherwise than as an employee in connection with the 
processing, distribution, storage, installation, repair, or ne- 
gotiation of purchases or sales of a commodity, or in connec- 
tion with the operation of any service establishment for the 
servicing of a commodity.” 

My conclusion that the authority to pay subsidies con- 
ferred by section 2 (e) upon the Secretary of Commerce 
and RFC corporations relates not only to those who, in the 
narrowest sense, “produce” a strategic or critical material 
but also to those whose services of the types referred to com- 
plete the “production” thereof (in the wide sense in which 
section 302 (c) shows that the word should be understood 
in this connection) is fortified by the fact that it 1s, in many 
cases, (lifficult if not impossible to distinguish “production,” 
in the narrow sense of the word, from processing and other 
services of the kinds referred to in section 302 (c). In the 
case of “petroleum products” is the oil well operator the only 
“producer” or is the refiner also a “producer” or perhaps 
the sole “producer”? The Congress, I think, wisely made it 
unnecessary that this question, and many others like it, be 
answered. 

Another consideration confirms my interpretation of sec- 
tion 2 (e). That section, in connection with section 302 (c), 
clearly authorizes the payment of subsidies to persons who 
have “produced” a “commodity” by furnishing services of 
the types here involved. The statute cannot, where a strate- 
gic or critical material is involved, reasonably be construed 
to mean that the function of determining the need for sub- 
sidies is divided between the Secretary of Commerce and 
the Price Administrator. 

Your letter states that: 

“Already Defense Supplies Corporation, a corporation cre- 
ated by the RFC pursuant to section 5d of the Reconstruc- 
tion Finance Corporation Act, as amended, has, with the 
approval of the President, agreed to pay excess costs of 
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transporting sugar to deficit areas, bituminous coal to New 
York State and New England, petroleum and _ petroleum 
products to the eastern Seaboard, and Chilean nitrates to 
the United States. The purpose in each case is to permit 
the uninterrupted delivery of the particular strategic and 
critical material to the areas affected under maximum prices 
established by the Price Administrator despite increased 
transportation costs resulting from enemy attacks upon 
American and Allied shipping. Such subsidy payments 
are to be paid directly to persons engvaged in the performance 
of any service in connection with particular commodities or, 
in order to facilitate administration of the program, to per- 
sons absorbing abnormal increases in the cost of any such 
commodity.” 

I am informed that in each of these instances, the deter- 
minations required by section 2 (e) have been made. It 1s 
my opinion that these subsidy pavments are authorized by 
law. That, in order to facilitate administration, the pay- 
ments have sometimes been made, not directly to the per- 
sons rendering the services being subsidized, but to persons 
absorbing abnormal increases in cost, is. I think, legally 
immaterial so long as the payments are reflected to the per- 
sons you are authorized by law to subsidize. The Congress 
could hardly have intended to forbid those charged with 
administering the law to adopt such a method of paying 
the subsidies. Section 2 (e) specifically authorizes you to 
pay subsidies “in such manner” as you determine to be nec- 
essary to achieve the necessary maximum production. 

Respectfully, 
FRANCIS BIDDLE. 


COMMUNICATION OF SECRET INFORMATION TO REPRESENT- 
ATIVES OF ALLIED NATIONS 


Contractors furnishing war materials to the United States may law- 
fully admit to their factories representatives of countries allied 
with the United States and communicate to them secret informa- 
tion about manufacturing methods and products when specifically 
authorized by the War Department in accordance with applicable 
regulations. 

The Lend-Lease Act, being later in date than the Espionage Act, 
supersedes any inconsistent provisions therein. 
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OcTosBER 28, 1942. 
The Secretary oF War. | 

My Dear Mr. Secretary: Your letter of September 24, 
1942, states that certain contractors furnishing war ma- 
terials to the United States have declined, for fear of violat- 
ing the Espionage Act of June 15, 1917 (40 Stat. 217; 
U.S. C., title 50, sec. 31 et seqg.), to comply with the War 
Department’s request that they admit to their factories 
representatives of countries allied with the United States 
and communicate to them secret information about manu- 
facturing methods and products, in order that those coun- 
tries may better carry on the manufacture of similar ma- 
terials for the common cause of the United Nations. The 
information involved is of two types: some of it relates to 
“defense articles” furnished to foreign countries under the 
Lend-Lease Act of March 11, 1941 (55 Stat. 31; U.S. C., 
title 22, sec. 411 et seq.) ; some of it does not. Your letter 
assumes that information of the latter type is not communi- 
cable under the Lend-Lease Act. You request my opinion 
upon the propriety of your renewing your requests with 
respect to information of both types. 

It is my opinion that you may properly renew your re- 
quests. Information of both types is communicable under 
the Lend-Lease Act. That act, being later in date than the 
Espionage Act, supersedes any inconsistent provisions 
therein. Moreover, even if the procedures called for by the 
Lend-Lease Act are not followed, it is my opinion that the 
contractors may lawfully comply with your requests. The 
Espionage Act, properly construed, does not forbid such 
compliance. 

The paragraph entitled “Defense Aid” in Title II of the 
Second Supplemental Defense Appropriation Act, 1943, c. 
629, 56 Stat. 990, approved October 26, 1942, since your 
letter to me was written, makes it clear that the procure- 
ment and transfer under the Lend-Lease Act of all the in- 
formation here involved is authorized by law. The author- 
ity to dispose of defense articles, it is provided, “shall be 
deemed to include the authority to procure, dispose of, or 
furnish any defense information * * * whether or not 
such information * * *- is necessary to or connected 
with the procurement or disposition of any defense article.” 
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_ The Espionage Act, in section 2 of Title I (40 Stat. 218; 
U. S. C., title 50, sec. 32), makes it a criminal offense for 
any one to communicate to a representative of a foreign gov- 
ernment information relating to the national defense “with 
intent or reason to believe that it is to be used to the injury 
of the United States or to the advantage of a foreign nation.” 
In Gorin v. United States, 312 U. S. 19 (1941), it was held 
that, since the Congress had used the alternative “or,” a 
violation of the statute is made out by proof of intent that 
the information communicated was to be used “to the ad- 
vantage of a foreign nation” without proof that there was 
either intent or reason to believe that it was to be used “to 
the injury of the United States.” - 

Under the circumstances set forth in your letter the infor- 
mation would be communicated with intent and reason to 
believe that it would be used to the advantage of the United 
States. The communication would be one to representatives 
of military allies of the United States made at the request of 
the appropriate American governmental authorities. If the 
request is complied with in good faith, the fact that the 
intended use of the information would confer upon a foreign 
nation an advantage subordinate to or identical with that 
which it would confer upon the United States certainly can- 
not be viewed as bringing the communication within the 
statutory prohibition. As the present Chief Justice, then 
Mr. Justice Stone, said in United States v. Katz, 271 U.S. 
354, 3857 (1926), “* * * a literal application of a stat- 
ute, which would lead to absurd consequences, should be 
avoided whenever a reasonable application can be given to 
it, consistent with the legislative purpose.” 

The Gorin case did not call for an application of this prin- 
ciple. The communication there gave “a detailed picture of 
the counter-espionage work of the Naval Intelligence, drawn 
from its own files” (312 U. S. 29). It was not, of course, 
made at the request of American governmental authorities. 
The foreign country to whose representative the information 
was given was not an ally of the United States; the United 
States was not at war. The Court said, it is true, (312 
U.S. 30) that “if we accept petitioners’ contention that ‘ad- 
vantage’ [to a foreign nation] means advantage as against 
the United States, it would be a useless addition.” But the 
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Court did not have before it a situation in which the ad- 
‘antage to the foreign nation was deliberately sought by our 
Government because, that nation being an ally of ours m an 
existing war, such an advantage to it would aid in defeating 
the common enemy. Under the circumstances here involved, 
the primary advantage sought is that of the United States 
itself; the conferring of an advantage upon an alhed nation 
is but a means to that end. 

In view of the construction I have placed upon section 2 
of the Espionage Act, comphance by the contractors with the 
War Department's request. would obviously not involve a 
violation of section 1 (d) ; the persons to whom the informa- 
tion 1s to be communicated are persons “entitled to receive” 
it within the meaning of that section. I think I should add 
that the conclusions stated in this opinion are of course in- 
tended to apply only in cases where entrance to factories has 
been granted and communication of information has been 
made to persons specifically approved by the War Depart- 
ment in accordance with applicable regulations. 

Respectfully, | 
FRANCIS BIDDLE. 


PROCUREMENTS BY COMMANDING GENERALS IN FOREIGN 
THEATERS OF OPERATIONS 


The Secretary of War is authorized to issue and put into effect pro- 
posed “General Instructions with Respect to Contracting Policies 
to be Exercised by Commanding Generals in Theaters of Operations 
Outside the Continental United States and its Territories and 
Possessions” (quoted in the opinion). 

Statutory restrictions ordinarily applicable to Government contracts 
were not intended to handicap commanding generals waging war 
on foreign soil or to limit or encroach upon the power of the Presi- 
dent as Commander in Chief to conduct, through his subordinates, 
military campaigns abroad. 

NOVEMBER 12, 1942. 

The SEcRETARY OF War. 

My Dear Mr. Secretary: In my opinion, you may law- 
fully issue and put into effect the “General Instructions 
with Respect to Contracting Policies to be Exercised by 
Commanding Generals in Theaters of Operations Outside 
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the Continental United States and its Territories and Pos- 
sessions,” transmitted to me with your letter of October 16, 
1942. These instructions read: | 

“1. Each commanding general in charge of a theater of 
operations outside the continental United States and its 
territories or possessions, except as limited by any special 
restrictions contained in his instructions in a particular case, 
shall have full power to do any acts or things within such 
theater of operations in connection with the procurement 
of arms, munitions, materials, supplies, quarters, services, 
works and facilities, which he may deem necessary or desir- 
able to facilitate the prosecution of the war and to accom- 
plish the mission confided to him, or to protect the health, 
safety and welfare of the forces under his command, includ- 
ing the power to do any acts and things relating to the 
making, amendment. modification, or performance of con- 
tracts which he may deem necessary or appropriate. 

“2. If the commanding general deems it necessary, the 
power and authority conferred by paragraph 1 hereof may 
be exercised notwithstanding any provision of Army regu- 
lations, procurement regulations, or other regulations, cir- 
culars, or instructions; and notwithstanding any provisions 
or restrictions of the laws of the United States which may 
be applicable within the United States or any territory or 
possession thereof; and may make contracts in any form 
and containing such provisions as he may deem necessary or 
appropriate, and may omit from any contract or agreement 
made and to be performed outside the continental United 
States and its territories and possessions any provisions cus- 
tomarily used or required within the United States or any 
territory or possession thereof, which may seem inappropri- 
ate, unnecessary, or inexpedient. in connection with such 
contract by reason of local conditions or otherwise. 

“3. Any such commanding general may delegate, with 
power of subdelegation, by order, written instruction, or 
otherwise, any power, discretion or authority which he may 
be empowered to exercise under these instructions. Such 
delegation may be made in such manner, upon such terms 
and conditions, and to such military or civilian personnel 
under his command as he may deem proper. Such com- 
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manding general may designate one or more officers as 
contracting officers and may revoke or modify such desig- 
nations at will, and may from time to time authorize such 
contracting officers to modify or amend contracts previously 
made by other contracting officers of the United States 
whether or not under the command of such commanding 
general. 

“4. These instructions shall not be construed to restrict 
any other power or authority intrusted to any such com- 
manding general.” 

Commanding generals in foreign theaters of operations 
are informed by these instructions that, notwithstanding 
restrictive provisions of Army regulations or statutes, their 
authority with respect to procurement is limited only by 
military necessity. Your letter states that “procurement 
in theaters of operations will, in general, be effected through 
the governments to whom assistance has been extended 
under the Lend-Lease Act [55 Stat. 31], so that benefits may 
be received by the United States, whenever possible, under 
reciprocal Lend-Lease arrangements now in force,” but that 
you wish “to give to these Commanding Generals a definite 
statement of the scope of their powers, so that they will not 
be restrained from taking any action necessary to the accom- 
plishment of their mission.” The opinion of the Judge 
Advocate General, which you transmitted to me, states that 
“presumptively, commanding generals in such theaters of 
operations will contract subject to the terms of the ‘re- 
strictive provisions’ whenever able so to do. However, it 
is indicated as highly probable that emergencies may be 
encountered in which this will not be possible; emergencies 
in which there is sudden and urgent need for vital neces- 
sities available only on other terms; and where, if the com- 
manding general is circumscribed by the ‘restrictive 
provisions’ the military effort will suffer.” 

The principal statutory restrictions involved, as the Judge 
Advocate General’s opinion points out, are (1) those for- 
bidding contracts on a cost-plus-a-percentage-of-cost basis 
(the act of July 2, 1940, 54 Stat. 712; the act of December 
18, 1941, 55 Stat. 838; and the act of June 5, 1942, c. 340, 
56 Stat. 314); (2) those forbidding contracts on a cost- - 
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plus-a-fixed-fee basis where the fee would exceed six or 
seven percent. of the estimated cost (the act of March 27, 
1942, c. 199, 56 Stat. 176; and the act of June 5, 1942, supra) ; 
and (3) that requiring certain contracts to include provisions 
for renegotiation of the contract price (the act of April 28, 
1942, c. 247, 56 Stat. 226). 

It is my opinion that neither these nor any other statu- 
tory restrictions apply to procurement by commanding 
generals in foreign theaters of operations and that there- 
fore there is no legal objection to the proposed instructions. 

The statutes in question do not expressly declare that 
their provisions are inapplicable to foreign theaters of oper- 
ations. But there are conclusive reasons for inferring that 
the Congress did not intend them to apply to such theaters. 

The Supreme Court has long recognized that the power 
to conduct military campaigns includes power to procure 
needed supplies in theaters of operations by whatever 
methods are dictated by military necessity. Property may 
be taken summarily, even from a citizen, 1f military ex- 
igencies make its seizure reasonably appear to be necessary. 
United States v. Russell, 13 Wall. 623 (1871) ; cf. Mitchell 
v. Harmony, 18 How. 115 (1851). It is unthinkable that 
the Congress attempted, by statutory restrictions, to abrogate 
this rule of military necessity, to handicap commanding 
generals waging war on foreign soil, to limit or encroach 
upon the power of the President as Commander in Chief 
to conduct, through his subordinates, military campaigns 
abroad. 

These statutory restrictions upon procurement are parts 
of a program for the mobilization of our own industrial re- 
sources and the prevention of war profiteering. They are 
ill-adapted to foreign countries where the complementary 
powers of the President to plece compulsory orders and 
requisition the plants of unwilling contractors are non- 
existent. They cannot, therefore, have been intended to 
supplant the rule of military necessity in theaters of 
operations in such countries. 

Respectfully, 
FRANCIS BIDDLE. 
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COLLECTIVE BARGAINING AGREEMENT UNDER RAILWAY 
LABOR ACT 


The inclusion in a collective bargaining agreement between a carrier 
and a labor union of a rule requiring all employees who are, or may 
in the future become, members of the union to maintain their union 
membership in good standing is forbidden by the Railway Labor 
Act. 

The inclusion in a collective bargaining agreement of a rule obligating 
both the carrier and the union to confer and negotiate with each 
other whenever any employee believes that he has been unjustly 
dealt with or that any provision of the agreement has been vio- 
lated is not forbidden by the Railway Labor Act. 

The last mentioned rule does not attempt to obligate the carrier 
to refuse permission to an individual employee to present his own 
grievances personally and violates no right of the employee, 
whether or not he is a member of the contracting union. 


DECEMBER 29, 19-42. 
The PResmpEnt. 

My Dear Mr. Presipent: Your memorandum of Octo- 
ber 19, 1942, transmitted two letters from the Chairman of 
the National Mediation Board which requested my opinion 
upon the legality. under the Railway Labor Act of May 20, 
1926, as amended by the act of June 21, 1934, c. 691, 48 Stat. 
1185, of the inclusion of two provisions or “rules” in a 
collective bargaining agreement between a carrier and a 
union designated, by the majority of a craft or class of the 
carrier's employees, as representative of that craft or class 
for the purposes of the act. 

One of these rules provides that all employees of the craft 
or class who are, or who may in the future become, members 
of the union shall be required as a condition of employment 
by the carrier to maintain their union membership in good 
standing for the duration of the war. It is my opinion that 
this union-maintenance rule is forbidden by the act. 

The other rule obhgates both the carrier and the union to 
confer and negotiate with each other, in an attempt to reach a 
settlement of the dispute, whenever any employee believes 
that he has been unjustly dealt with or that any of the pro- 
visions of the collective bargaining agreement has been vio- 
lated. It is my opinion that this grievances rule may law- 
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fully be included in the collective bargaining agreement. 
I shall set it forth hereinafter and discuss its effect in some 
detail. 

I 


Section 2 (Fourth) of the Railway Labor Act provides: 

“* * * it shall be unlawful for any carrier to interfere 
in any way with the organization of its employees, * * * 
or to influence or coerce employees in an effort to induce them 
to join or remain or not to join or remain members of any 
labor organization, or to deduct from the wages of employees 
any dues, fees, assessments, or other contributions payable 
to labor organizations, or to collect or to assist in the collec- 
tion of any such dues, fees, assessments, or other contribu- 
tions, * * *” 

It is thus unlawful for a carrier subject to the Railway 
Labor Act “to influence or coerce employees in an effort 
to induce them * * * to * * * remain * * * 
members of any labor organization.” My opinion that the 
union-maintenance rule cannot legally be included in a collec- 
tive bargaining agreement is based upon the conclusion that it 
would obligate the carrier to violate this provision of the act. 

Action by a carrier to induce its employees to remain mem- 
bers of a union would not fall outside the act’s prohibition 
merely because it was taken pursuant to a collective bargain- 
ing agreement entered into by the carrier with the union 
duly designated by its employees as their representative. 
The legislative history of the act shows that the Congress 
intended to ban action of this kind by a carrier even when 
such a union desires it. In the House bill, the prohibition 
related to carrier assistance to “company unions” only. In 
the Senate bill, which became law, the prohibition related 
to “any labor organization.” ‘The Senate rejected an amend- 
ment restricting the prohibition to carrier assistance to com- 
pany unions. 78 Cong. Rec. 12,402. Senator Dill, who was 
in charge of the bill, said in opposition to that amendment : 

“What the committee objected to, and the position I have 
taken representing the committee, is that 1f we are, by law, 
to say that the railroads shaJl not be permitted to require 
employees to Join a company union the railroads should not, 
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by law, be permitted to compel or require a man to join some 
other union that the union officials may want him to join. In 
other words, that is the wording of the text in the House 
bill. The House language and the amendment of the Senator 
from Montana both use the words ‘company union.’” (78 
Cong. Rec. 12,391) 

In the National Labor Relations Act, which became law 
a year after the enactment of the Railway Labor Act, the 
Congress in effect adopted the view that closed shop and 
union-maintenance agreements should be permitted except in 
the case of employer-dominated unions. See section 8. But — 
the National Labor Relations Act expressly excludes from its 
operation persons subject to the Railway Labor Act and the 
Congress has not amended the earlier act to make it con- 
form, 1n this respect, to the later act. 


Il 


The rule relating to grievances provides : 

“Should any employee subject to this agreement believe he 
has been unjustly dealt with, or any of the provisions of this 
agreement have been violated, the case shall be taken to the 
foreman, general foreman, master mechanic or shop super- 
intendent, each in their respective order, by the duly author- 
ized local committee or their representative, within ten (10) 
days. If stenographic report of investigation 1s taken the 
committee shall be furnished a copy. | 

“Should the case remain unsettled after conference with 
the highest local official, at the point at which the grievance 
originated, a joint statement will be prepared by the local 
official and the duly authorized local committee or their 
representative covering the facts, employee’s position and 
company’s position, and submitted to the next higher official. 
If a decision adverse to the employee is rendered and such 
decision is unsatisfactory, the duly authorized general com- 
mittee or their representatives will then take the case to 
the next higher officials in their respective order up to the 
highest authority designated to handle such matters. 

“All conferences between loca! officials and local commit- 
tees to be held during regular working hours without loss of 
time to committeemen. 
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“Should the highest designated railroad official, or his 
duly authorized representative, and the duly authorized 
representative of the employees, as provided in the Rule fail 
to agree, the case shall then be handled in accordance with 
the Railway Labor Act. 

“Prior to assertion of grievances as herein provided, and 
while questions of grievances are pending, there will neither 
be a shutdown by the employer nor a suspension of work 
by the employees.” 

The only question raised by the rule is the legality of its 
obligating both carrier and contracting union (which, pur- 
suant to section 2 (Fourth) of the Railway Labor Act, has 
been designated by the majority of a craft or class of the 
carrier’s employees as representative of that craft or class 
for the purposes of the act) to confer and negotiate with 
each other whenever any member of the craft or class, 
whether or not he is a member of the union, believes that he 
has been unjustly dealt with or that there has been a violation 
of some provision of the collective bargaining agreement ap- 
plicable to his craft or class. 

The procedure to be followed in the settlement of griev- 
ances is obviously a proper subject for a rule in a collective 
bargaining agreement, binding upon non-members as well as 
members of the contracting union. See Atlantic Coast Line 
R. Co. v. Pope, 119 F. (2d) 39 (C. C. A. 4th, 1940). Further- 
more, it 1s as important that there be collective action on the 
part of employees in the negotiation of settlements of griev- 
ances as it is that there be collective action in the negotiation 
of the provisions of the collective bargaining agreement 
which relate to wages, hours, and other conditions of em- 
ployment. Disputes about grievances normally require in- 
terpretations of these latter provisions. Even when this is not 
the case, all members of the class or craft to which an ag- 
grieved employee belongs have a real and legitimate interest 
in the dispute. Each of them, at some later time, may be 
involved in a similar dispute. 

Section 2 (Second) of the Railway Labor Act provides 
that all disputes between a carrier and its employees “shall 
be considered, and, if possible, decided * * * in confer- 
ence between representatives designated and authorized so 
to confer, respectively, by the carrier or carriers and by the 
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employees thereof interested in the dispute.” See, also, 
section 2 (Sixth). For the reasons I have given, I believe 
that a collective bargaining agreement may properly obligate 
a carrier and the union duly designated to represent a class 
or craft by a majority thereof to confer and negotiate with 
respect to grievances of every employee of that craft or 
class, on the theory that all members of the class or craft 
are interested in all disputes arising out of grievances of 
individual employees. 

The rule under discussion does not attempt to obligate the 
carrier to refuse permission to an individual employee to 
present his own grievance personally. The effect of the rule, 
when an individual employee presents his own grievance 
personally, is to require that the union’s committees (or 
representatives thereof) be permitted to be a party to all 
conferences and negotiations between the aggrieved employee 
and representatives of the carrier. This, in my opinion, vio- 
lates no right of an individual employee, whether or not he 
is a member of the contracting union. 

If the rule were so phrased as to preclude an individual 
from presenting his own grievance personally even in the 
presence of representatives of the union, its legality would 
be open to serious doubt. The Railway Labor Act does not, 
it is true, contain the provision found in section 9 (a) of 
the later National Labor Relations Act that “any individual 
employee * * * shall have the right at any time to pre- 
sent grievances to their employer.” But the Railway Labor 
Act, also, obviously contemplates that an employee may per- 
sonally present his own grievance to the management. The 
proviso to section 8 (Fourth) states that “nothing im this 
act shall be construed to prohibit a carrier from permitting 
an employee, individually, or local representatives of em- 
ployees from conferring with management during working 
hours without loss of time.” Section 3 (First) (1) provides 
that grievances shall be handled “in the usual manner up to 
and including the chief operating officer of the carrier desig- 
nated to handle such disputes.” I am informed that, when 
the act became law, it was not unusual, under the then exist- 
ing practice, for individual employees personally to present 
their own grievances. Not only these provisions of the act 
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but also the fundamental nature of the right involved sug- 
gests that if the Congress had intended to permit a carrier 
and a union, in a collective bargaining agreement, to exclude 
an aggrieved employee from all personal participation in the 
presentation of his grievance, it would have expressed that 
intent in a clear and unambiguous manner. The rule, as it 
is phrased, does not deprive an aggrieved individual of this 
fundamental right. The carrier can confer with hm per- 
sonally while at the same time performing the obligation 
imposed upon it by the rule to confer about his grievance 
with the union’s committee or their representatives. 

Under the statute, a rule such as this does preclude the 
carrier from conferring and negotiating, with respect to an 
employee’s grievance, with any representative of that em- 
ployee other than the representatives permitted by the col- 
lective bargaining agreement of which the rule isa part. In 
my opinion, the words spoken in a slightly different connec- 
tion by the present Chief Justice when he delivered the 
unanimous opinion of the Court in Virginian Railway v. 
System Federation No. 40, 300 U.S. 515, 548 (1937), are 
applicable here; he said that the act itself “imposes | upon 
the carrier| the affirmative duty to treat only with the true 
representative, and hence the negative duty to treat with no 
other.” If this were not so, employees belonging to minority 
groups could go far to nullify the provision of section 2 
(Fourth) that “the majority of any craft or class of em- 
ployees shall have the right to determine who shall be the 
representative of the craft or class for the purposes of this 
act.” One of the major purposes of the act is to further the 
orderly settlement of employees’ grievances. Moreover, as I 
have pointed out, conferring and negotiating with a view 
to settling grievances is as appropriate a subject of collective 
action on the part of employees as is conferring and nego- 
tiating with a view to entering into a collective bargaining 
agreement. It is true that in General Committee of Adjust- 
ment of the Broherhood of Locomotive Engineers v. 
Southern Pacific Company, decided November 13, 1942, 132 
F. (2d) 194, the United States Court of Appeals for the 
Ninth Circuit states that the act itself confers upon an indi- 
vidual employee the right to select any person whatsoever, 
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even a minority union, as his representative in grievance 
proceedings. In that case, however, the collective bargain- 
ing agreement applicable to the craft or class of the em- 
ployees whose grievances were involved contained no provi- 
sion comparable to the rule here under discussion. It is 
therefore unnecessary for me to consider the correctness of 
the court’s application of the statute to the case before it. 
If the court’s opinion, rightly read, indicates that the same 
result would have been reached had the applicable collective 
bargaining agreement contained such a rule, it is to that 
extent dictum with which I find myself unable to agree. 
Respectfully, 
FRANCIS BIDDLE. 


APPLICATION OF THE MINING LAWS TO LANDS ACQUIRED 
FOR NATIONAL FORESTS 


Lands acquired by the United States for national-forest purposes 
under the provisions of the General Exchange Act of March 20, 
1922, are subject to both the general mining laws and the Mineral 
Leasing Act. 


JANUARY 13, 1943. 
The Secrerary OF AGRICULTURE. 

My Dear Mr. Secretary: In your letter of February 12, 
1942, you requested my opinion on the question whether lands 
acquired by the United States for national-forest purposes 
under the provisions of the General Exchange Act of March 
20, 1922 (42 Stat. 465; U.S. C., title 16, secs. 485, 486), as 
amended, are subject to the general mining laws (U.S. C., 
title 30. sec. 21 et seg.), or the Mineral Leasing Act of Feb- 
ruary 25, 1920 (41 Stat. 437; U.S. C., title 30, sec. 181 et seq.). 
Subsequently your Department and the Department of the 
Interior requested time to submit additional views on the 
question. ‘Those views have now been received. 

In my opinion, these lands are subject to both the general 
mining laws and the Mineral Leasing Act. 

Public forests (other than those established under the 
Weeks Act and not here involved) were originally composed 
entirely of public-domain lands. When established, their 
exterior boundaries included many tracts of land which 
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originally belonged to the public domain but had passed 
into private ownership. The General Exchange Act, like 
prior statutes of similar character, was designed to enable 
the Government to reacquire such of these private lands as 
were suitable for forest purposes, and which, except for the 
fact that they had passed into private ownership, would have 
already become a part of the forests. 

Public-domain lands within national forests are subject to 
the general mining laws and the Mineral Leasing Act. The 
general mining laws are expressly made applicable to them 
by the act of June 4, 1897, which provides for the adminis- 
tration of national forests (30 Stat. 11, 34), and the Minera] 
Leasing Act declares that it is applicable to mineral deposits 
on lands “owned by the United States, including those in 
national forests.” See also Cameron v. United States, 252 
U.S. 450, 455; United States v. Rizzinelli, 182 Fed. 675, 680; 
United States v. Deasy, 24 F. (2d) 108, 111. 

The General Exchange Act does not expressly declare that 
lands acquired under it shall be subject to the general mining 
laws and the Mineral Leasing Act, but it does declare that 
such lands “shall * * * become parts of the national 
forest within whose exterior boundaries they are located.” 
It makes no other provision for their administration, and it 
follows, I think, that the Congress intended them to be ad- 
ministered in the same manner and to be subject to the same 
laws and regulations as the public-domain lands within 
the national forests. 

A limited administrative practice of the Interior Depart- 
ment supports this conclusion. That Department reports 
instances in which lands of this character have been leased 
under the Mineral Leasing Act and others in which such 
lands have been allowed to be entered under the general 
mining laws, in the same manner as public-domain lands in 
national forests. This practice has not been extensive and 
alone might not be controlling. It is, however, persuasive. 
Also, it appears that in some cases lands acquired under the 
General Exchange Act were, with the approval of the Depart- 
ment of Agriculture, re-exchanged for other lands in private 
ownership, thus tending to show that such lands have been 
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adminstratively treated in the same way as public-domain 
forest lands. 

The conclusion I have reached is further supported by the 
history of the legislation on this subject. The act of June 4, 
1897, supra, contained an exchange provision having a pur- 
pose similar to that of the General Exchange Act. This pro- 
vision was repealed by the act of March 3, 1905, 33 Stat. 1264, 
because it was found that under it cut-over and worthless land 
was being exchanged for valuable Government land. How- 
ever, numerous tracts of privately owned lands still remained 
within the boundaries of national forests. Some of these 
tracts were deemed valuable for national-forest purposes, 
and a number of special acts were passed authorizing acqui- 
sitions of such lands by exchange. The Sixty-seventh Con- 
gress had before it 3+ bills of this character, and that Con- 
gress enacted the General Exchange Act with the purpose, as © 
its history discloses, of providing a general Jaw on the sub- 
ject and relieving the Congress of the burden of numerous 
bills which continued to be presented after the repeal of the 
1897 exchange provision. See S. Rept. 175, 67th Cong., 1st 
sess.; H. Rept. 748, 67th Cong., 2d sess.; Cong. Rec., v. 61, 
pp. 4993-4995 ; id., v. 62, pp. 3450-3456, 3661-3662. 

Basically, the General Exchange Act is a revival in revised 
form of the exchange provision of the 1897 act. There is no 
essential difference in the purposes of the two statutes. Each 
is a part of a general policy of rounding out and consolidat- 
ing forest reserves. In neither is there any indication of a 
purpose to place the newly acquired lands in any different 
category from that of other public forest lands. Indeed, the — 
1897 exchange provision was contained in the same statute 
which authorized mining operations on forest reserves. 

When the Mineral Leasing Act was enacted (1920) there 
were within the national forests many tracts of land acquired 
under the exchange provision of the 1897 act and the special 
exchange acts passed after 1905. There was no express ex- 
clusion of such lands from the Mineral Leasing Act. That 
this indicates a congressional intention to subject such lands 
to that act is shown by the fact that the act expressly excludes 
from its operation lands acquired under the Weeks Acct, the 
reason given for the exclusion of these latter lands being 
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that provision had been made for the development of their 
mineral resources by the act of August 11, 1916, 39 Stat. 462. 
See H. Rept. 398, 66th Cong., 1st sess. 

As originally enacted, the General Exchange Act required 
the Government to obtain title in fee simple to lands acquired 
thereunder. In 1925 this provision of the act was amended 
to authorize either party to an exchange to “make reserva- 
tions of * * * minerals * * *,” with the right in a 
private owner to develop such mineral resources under regu- 
lations of the Secretary of Agriculture. This amendment is 
inconsistent with the theory that any valuable mineral depos- 
its on lands acquired under the General Exchange Act are 
not to be developed or utilized. See act of Feb. 28, 1925, 
ce. 875, 43 Stat. 1090; S. Rept. 1086 and H. Rept. 1176, 68th 
Cong., 2d sess.; Cong. Rec., v. 66, pp. 1989-1990, £057. 

Your Solicitor calls attention to certain statutes, enacted 
after the General Exchange Act, which authorized the 
acquisition, under the provisions of the General Exchange 
Act, of certain lands then outside forest boundaries for in- 
clusion in national forests. Some of these statutes expressly 
provide that the lands so acquired shall be subject to the 
general mining laws, while others make no such provision. 
Your Solicitor concludes that this indicates an intention on 
the part of the Congress to exclude from the general mining 
laws and the Mineral Leasing Act exchange lands to which 
such laws are not expressly made applicable by the statutes 
under which they are acquired. It is my view, however, that 
the inclusion of this provision in some of the statutes men- 
tioned was due solely to an excess of caution on the part of 
the Congress. Reading all of the applicable statutes to- 
gether in the light of their several histories, I am persuaded 
that the Congress intended lands acquired under the General 
Exchange Act to be administered in the same manner and to 
be subject to the same conditions as public domain forest 
lands, and that no good reason exists for excluding them 
from the operation of the suas mining laws and the 
Mineral Leasing Act. . 

It appears that in 1922, when the General Exchange Act 
was passed, there were approximately 180,000,000 acres of 
land within the exterior boundaries of national forests, of 
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which 25,000,000 acres more or less were in private owner- 
ship. Of the latter, only about 10,000,000 acres were esti- 
mated as suitable for forest purposes (H. Rept. 748, 76th 
Cong., 2d sess.). Your Solicitor states that as of June 30, 
1941, only 2,882,537 acres of land had been acquired under 
the General Exchange Act and the special acts which pre- 
ceded it. Exchange lands, therefore, constitute but a small 
part of the national forests, the major part being public- 
domain lands. But, as stated above, public-domain lands 
within the national forests are subject to the general mining 
Jaws and to the Mineral Leasing Act, and the purpose of the 
General Exchange Act is the same as that for which national 
forests were established. It is difficult, therefore, to see how 
that purpose will suffer if the relatively small amount of 
exchange lands in national forests are held to be subject to 
the mining laws and the Mineral Leasing Act, which ad- 
mittedly apply to by far the major part of the lands in 
those forests. 

My attention has been called to the case of Oklahoma v. 
Texas, 258 U. S. 574, and to the opinions of the Attorneys 
General in 34 Op. 171, and 40 Op. 9. But Oklahoma v. 
f’exas and the two opinions of the Attorneys General men- 
tioned are not applicable to the question presented. Okla- 
homa v. Texas holds that the bed of the Red River is not open 
to exploration and purchase under the mining laws. 34 Op. 
171 holds that the Mineral Leasing Act is not applicable to 
Executive Order Indian Reservations, and 40 Op. 9 holds 
that the Mineral Leasing Act does not authorize leases with 
respect to lands acquired by the War Department in the 
course of its rivers and harbors improvement program. None 
of these decisions deals with acquisitions under the General 
Exchange Act. They therefore do not involve any question 
of the intention of Congress in enacting that statute which, 
as indicated above, is the principal and controlling factor 
leading to the conclusion reached in this opinion. 

Respectfully, 


FRANCIS BIDDLE. 
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PROPOSED DONATION OF SERVICES UNDER THE SECOND 
WAR POWERS ACT 


A proposed donation of services under the Second War Powers Act 
which amounts to an arrangement whereby an association of rail- 
way executives would pay the salary of an officer or employee of 
the United States cannot legally be accepted. 

The Second War Powers Act did not repeal the provision of law 
(U. S. C., title 5, sec. 66) forbidding contributions from private 
sources toward the compensation of officers and employees of the 
Government. 


, Marcu 13, 1943. 
The PresIDENT. 
My Dear Mr. Presipent: I have the honor to comply 
with your request of February 22 for my opinion upon 
some questions that have arisen in connection with a pro- 
posed employment by the Office of Defense Transportation. 
It is stated in the letter which accompanied your 
memorandum that the proposed employee, now assistant 
general manager of a railroad company, is willing to sever 
his connections with the railroad company if an arrange- 
ment can be made whereby the Western Association of 
Railway Executives, an unincorporated association, can 
pay him his salary and donate his services to the Govern- 
ment. It is further stated that he would serve as a Gov- 
ernment official under the exclusive supervision and direction 
of the Office of Defense Transportation, and that “the 
interest of the association is in having a job done compe- 
tently which will vitally affect the operations of its mem- 
bers.” The following specific questions were submitted : 

“1. Under the above circumstances would the services of 
the proposed employee come within the provisions of section 
1101, Title XI, Second War Powers Act, as those the gift 
of which the Secretary is authorized to accept or reject in 
behalf of the Government? 

“2. If the answer to the first question is in the affirma- 
tive, would acceptance of such a gift by the Secretary of the 
Treasury take the transaction without the prohibition of 
section 66, title 5, U.S. C.? 

“3. If the proposed employee should serve the government 
without compensation, receiving all of his salary from the 
Association, would the transaction be within the prohibition 
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of section 66, title 5, U. S. C., irrespective of the applica- 
bility of Title XI of the Second War Powers Act?” 

Section 1101 of the Second War Powers Act (March 2%, 
1942, c. 199, 56 Stat. 176) authorizes the Secretary of the 
Treasury “to accept or reject on behalf of the United States 
any gift of money or other property, real or personal, or 
services, made on condition that it be used for a particular — 
war purpose.” 

Section 66 of title 5, U. S. C., provides that “no Govern- 
ment official or employee shall receive any salary in con- 
nection with his services as such an official or employee 
from any source other than the Government of the United 
States * * * and no person, association, or corporation 
shall make any contribution to, or in any way supplement 
the salary of, any Government official or employee for the 
services performed by him for the Government of the United 
States.” | 

In my opinion of April 23, 1942, 40 Op. 183, to the Secre- 
tary of War, dealing with the provision in the Selective 
Training and Service Act of 1940 (54 Stat. 885, 887) sanc- 
tioning payments by former employers to persons serving in 
the armed forces, I stated: 

“An actual or probable conflict between the Government’s 
interest and the private interest of one of its officers would, 
of course, be intolerable, even in time of war, and many 
specific statutes and rules of law can be invoked to prevent 
or punish in such cases. See e. g., sections 109, 112, and 113 
of the Criminal Code (secs. 198, 202, and 203, title 18, U.S. 
C.); section 1 of the act of March 3, 1917, 39 Stat. 1106 
(sec. 66, title 5, U. S. C.) ; United States v. Carter, 217 U.S. 
286, 306. Section 3 (f) of the Selective Training and Serv- 
ice Act of 1940 was not intended, in my opinion, to so sus- 
pend those statutes and rules of law as to make lawful such 
conflict of interest.” 

The same conclusion is required here. If the proposed 
arrangement were effected the association would clearly be 
paying the salary of a Government official or employee for 
services performed by him for the Government. This is 
forbidden by section 66 of title 5 and, therefore, cannot be 
considered as authorized by section 1101 of the Second War 
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Powers Act. The latter statute does not expressly repeal 
section 66 of title 5, and repeals by implication are not 
favored. 
Respectfully, 
FRANCIS BIDDLE. 


WAR SHIPPING ADMINISTRATION CONTRACTS 


The statutes and Executive orders listed in the opinion, which are 
ordinarily applicable to Government contracts, are not applicable 
to contracts for supplying, repairing and furnishing services in 
foreign countries to vessels operated by the War Shipping Admin- 
istration. 

Marcu 28, 1943. 

The PRESIDENT. 

My Dear Mr. Presiwent: You have informally requested 
my opinion on the question, raised by the Administrator of 
the War Shipping Administration, whether certain statutes 
and Executive orders are applicable to contracts to be per- 
formed in foreign countries for supplying, repairing, and 
furnishing various services, such as stevedoring and ter- 
minal facilities, to vessels operated by the War Shipping Ad- 
ministration. The statutes and Executive orders are those 
which (1) prohibit contracts on a cost-plus-a-percentage-of- 
cost basis and limit the fixed fee of cost-plus-a-fixed-fee-con- 
tracts to seven percent of estimated cost (act of May 2, 1941, 
55 Stat. 148; Executive Order No. 9001, 6 Fed. Reg. 6787) ; 
(2) require certain contracts to contain provisions for re- 
negotiation of the contract price (act of April 28, 1942, 
c. 247, 56 Stat. 226, 245) ; (3) require the inclusion in all con- 
tracts of the so-called “Member or Delegate” clause (R. 8. 
sec. 3741, U.S. C., title 41, sec. 22, as amended) ; and (4) re- 
quire the inclusion in certain contracts of a warranty against 
commissions, contingent fees, etc. (Executive Order No. 
9001, supra). 

The entire merchant marine under the control of the Ad- 
ministration is being used in direct furtherance of the con- 
duct of the war; many of its vessels actually serve as fleet 
auxiliaries of the Navy and as troop transports and supply 
ships for the Army, and others are engaged in the transpor- 
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tation of munitions and other war supplies to the other 
United Nations. I understand that it is the policy of the 
War Shipping Administration to have contracts of the kinds 
here involved performed, whenever possible, either within 
the United States or under reciprocal lend-lease arrange- 
ments. Nevertheless, emergencies resulting from enemy ac- 
tion or other marine casualties sometimes require the making 
of such contracts in foreign ports where reciprocal lend- 
lease aid is not available. 

It is of course of paramount importance to the conduct of 
the war that the War Shipping Administration take im- 
mecliate and decisive steps to meet the emergency situations 
which may occur in foreign areas. I have recently expressed 
the view that restrictive provisions of the type here involved 
could not have been intended to impair the established 
principle that “the power to conduct military campaigns 
includes power to procure needed supplies in theaters of op- 
erations by whatever methods are dictated by military neces- 
sity.” (40 Op. A. G. 250, Nov. 12, 1942.) Because the 
operation of the merchant marine during wartime is so 
closely connected with the actual conduct of military opera- 
tions as to be virtually a part thereof, the considerations 
which control the procurement of military supplies in for- 
eign theaters of operations are equally applicable to the 
contracts of the War Shipping Administration which must 
be performed in foreign areas under emergency conditions. 

In view of my conclusion that the restrictive provisions 
here involved were not intended to apply to the situations 
described above, it is unnecessary for me to consider the ef- 
fect, in this connection, of section 207 of the act of June 29, 
1936 (49 Stat. 1985, as amended) and of Executive Orders 
No. 9054 (7 Fed. Reg. 837) and No. 9244 (zb7d., 7327), which 
authorize the War Shipping Administration to enter into 
contracts “in the same manner that a private corporation 
may contract within the scope of the authority conferred by 
its charter.” I may note, however, that section 207 was in- 
tended to confer “all the general and implied powers of a 
business corporation” (H. Rept. No. 2168, 75th Cong., 3d 
sess.) and that it has been construed to authorize departures 
from the usual rules governing the making of Government 
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contracts when the unusual or business character of the ac- 
tivities involved so require (Comptroller General’s Decisions, 
A-51647, March 27, 1941, and B—15611, January 12, 1942). 
Respectfully, 
FRANCIS BIDDLE. 


“FINANCING INSTITUTION” INCLUDES INSURANCE COMPANY 


The Assignment of Claims Act of 1940 authorizes an assignment by a 
contractor to an insurance company of moneys due or to become due 
under a contract with the Government. 

An insurance company is a “financing institution” within the contem- 
plation of Execuive Order No. 9112 authorizing the Navy Depart- 
ment to guarantee against loss any financing institution, etc., which 
has made a loan or commitment for financing any contractor engaged 
in any business or operation deemed by the Navy Deparment to be 
necessary, appropriate, or convenient for the prosecution of the war. 


May 19, 1943. 
The Secretary or Navy. 


My Dear Mr. Secretary: Your letter dated May 12, 1943, 
requests my opinion whether, under the provisions of the 
Assignment of Claims Act of 1940, 54 Stat. 1029 (U.S. C., 
title 31, sec. 203; U.S. C., title 41, sec. 15), an assignment by a 
contractor may be made to an insurance company of moneys 
due or to become due under a contract with the Government. 

You are advised that such an assignment is valid. The 
Assignment of Claims Act of 1940 was intended to modify the 
preexisting policy which, generally, forbade assignments of 
claims against the Government. Secs. 3737 and 3477, as 
amended, Rev. Stat. of 1873. The Assignment of Claims Act 
of 1940 was enacted: “To assist in the national-defense pro- 
eram * * * to permit the assignment of claims under 
public contracts.” It was the purpose of that act to enable 
persons, who might otherwise lack adequate capital, to obtain 
financing assistance by offering their contracts as security. 
Such persons would thereby be enabled to engage in produc- 
ing for the Government much needed supplies and equip- 
ment. While the act was passed prior to the entry of this 
country into the present war, the consummation of its pur- 
poses is all the more important today when all-out production 
is needed. 
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The act recognizes, under certain conditions, the validity 
of assignments made by public contractors to “a bank, trust 
company, or other financing institution * * *.” The 
only question here presented is whether the Congress in- 
tended that an insurance company should be considered as a 
financing institution. I find no evidence in the legislative 
history of the act which would indicate that there was any in- 
tention to exclude insurance companies from its scope. Nor 
does any cogent reason appear why the Congress would 
have so intended. Insurance companies, like banks and trust 
companies, are well recognized instrumentalities whereby the 
capital resources of individuals are combined and utilized 
for financing industrial enterprises. The exclusion of in- 
surance companies from the institutions embraced in the As- 
sionment of Claims Act would remove an important source 
of capital contributions to our war effort. In the absence 
of any indication that the Congress so intended, it 1s my 
opinion that the term “other financing institution” must be 
construed to include insurance companies. 

My opinion is also requested whether insurance companies 
fall within the meaning of the term “financing institutions,” 
as it is used in Executive Order No. 9112, dated March 26, 
1942. Under the provisions of that Executive order, the 
Navy Department is authorized to guaranty against loss any 
Federal Reserve Bank, the Reconstruction Finance Corpora- 
tion, or any other financing institution which has made a loan 
or commitment for financmg any contractor engaged in any 
business or operation deemed by the Navy Department to be 
hecessary, appropriate, or convenient for the prosecution of 
the war. While Executive Order No. 9112 was not promul- 
gated under the authority of the Assignment of Claims Act 
of 1940, the purposes of both are, to some extent, interrelated. 
It is my opinion that the term “financing institution,” as used 
in that Executive order, was not intended to have a more 
narrow meaning than the same term has in the Assignment 
of Claims Act of 1940. Accordingly, you are advised that an 
Insurance company may properly be guaranteed against loss 
in accordance with the provisions of that order. 

Respectfully, 
FRANCIS BIDDLE. 


40 Op. A. G. The President 271 


REEMPLOYMENT OF WAR SERVICE APPOINTEES UNDER 
SELECTIVE TRAINING AND SERVICE ACT 


Civil Service “War Service appointees,” appointed for the duration 
of the war, hold “temporary positions” within section 8 of the Selec- 
tive Training and Service Act of 1940. 

Such appointees are not entitled under section S to restoration to 
civil positions after completion of service in the armed forces, but 
the benefits of section 8 should be extended to them when adminis- 
tratively possible. 

May 26, 1943. 

The Preswenr. 

My Dear Mr. Presipent: I have the honor to refer to your 
memorandum of April 12, with which you transmitted a letter 
of the Civil Service Commission, requesting my opinion on 
certain questions concerning the right of a person appointed 
to the Government service under a “War Service appoint- 
ment” and subsequently inducted into the armed forces of 
the United States under the Selective Training and Service 
Act of 1940 to reemployment under section 8 of that act, and 
the corresponding duties and obligations of the head of a 
department or Government agency in which such person was 
employed at the time of his induction. 

War Service appointees are appointed under the War 
Service Regulations issued by the Civil Service Commission 
pursuant to Executive Order No. 9063 of February 16, 1942 
(7 F.R.1075). By the terms of these regulations, and of the 
Executive order under which they were issued, such appoint- 
ments do not confer a classified civil service status and are 
limited to a period not to exceed “the present war and for 6 
months thereafter.” Such appointments are known as “War 
Service appointments.” 

The specific questions presented by the Civil Service Com- 
mission are: 

“(1) Do War Service appointees hold ‘temporary positions’ 
within the meaning of section 8 of the Selective Training and 
Service Act of 1940? 

“(2) If the answer to question (1) is in the negative, are 
War Service appointees (a) required to be restored under 
section 8 if they apply for restoration after the cessation of 
the war; (b) required to be retained in employment after the 
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cessation of the war assuming they are reemployed pursuant 
to section 8 prior to the cessation of the war?” 

Question (1) is answered in the affirmative, thus making it 
unnecessary to answer question (2) (a) and (2) (b). 

Section 8 of the Selective Training and Service Act of 
1940 (act of September 16, 1940, c. 720, 54 Stat. 885, 890), 
provides in part: © 

“(a) Any person inducted into the land or naval forces 
under this act for training and service, who, in the judgment 
of those in authority over him, satisfactorily completes his 
period of training and service under section 3 (b) shall be 
entitled to a certificate to that effect upon the completion of 
such period of training and service * * *, 

“(b) In the case of any such person who, in order to per- 
form such training and service, has left or leaves a position, 
other than a temporary position, in the employ of any em- 
ployer and who (1) receives such certificate, (2) is still 
qualified to perform the duties of such position, and (8) 
makes application for remployment within forty days after 
he is relieved from such training and service— 

“(A) If such position was in the employ of the United 
States Government, its Territories or possessions, or the 
District of Columbia, such person shall be restored to such 
position or to a position of like seniority, status, and 
pay * * *, 

‘“‘(c) Any person who is restored to a position im accord- 
ance with the provisions of paragraph (A) * * * of 
subsection (b) shall be considered as having been on fur- 
lough or leave of absence during his period of training and 
service in the land or naval forces, shall be so restored with- 
out loss of seniority, shall be entitled to participate in in- 
surance or other benefits offered by the employer pursuant 
to established rules and practices relating to employees on 
furlough or leave of absence in effect with the employer at 
the time such person was inducted into such forces, and shall 
not be discharged from such position without cause within 
one year after such restoration.” 

Under the terms of section 8 a person holding a “temporary 
position” is not entitled to demand the benefits of the section. 
The word “temporary” is a relative one, and in determining 
its meaning in a particular statute consideration must be 
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given to the purpose of that statute. The Selective Training 
and Service Act was designed to make training and service in 
the armed forces compulsory for all able-bodied male persons 
between certain ages. Originally the statute contemplated 
that such training and service would be for 1 year only. The 
Congress recognized that many persons subject to the com- 
pulsory features of the act were holding positions under per- 
manent or indefinite appointments which they had obtained 
through diligence and industry on their part, and that it 
would be unjust to compel them to give up these positions 
in order to serve under the act and then at the termination 
of such service find themselves without suitable employment. 
The purpose of section 8 is to take care of this situation. 

As foreseen by the Congress, many persons holding posi- 
tions in the Government service under permanent or indefi- 
nite appointments have left those positions to serve in the 
armed forces under the Selective Training and Service Act. 
These positions could not be left vacant. In order for the 
Government’s work to be carried on, appointments of others 
to these positions had to be made. But in view of section 8 
such appointments are interim appointments to continue at 
most only until the former permanent holders of the posi- 
tions, who left them to serve in the armed forces, have com- 
pleted that service and have been reinstated in the positions, 

War Service appointees are largely of two classes, namely, 
interim employees of the kind mentioned above and em- 
ployees appointed to emergency positions made necessary 
to meet war needs. These emergency positions will in most 
cases cease to exist upon the termination of the war. In my 
opinion the positions of War Service appointees of both these 
classes are “temporary” within the meaning of section 8 of 
the Selective Training and Service Act. Many interim em- 
ployees holding positions under War Service appointments 
have, subsequent to such appointments, also entered the 
service of the armed forces. Section 8 makes mandatory the 
reinstatement of a person coming within its terms and his 
continuance in the position for one year unless discharged for 
cause. To hold section 8 applicable to such interim employees 
would undoubtedly require the reinstatement in many cases 
of both the original and the interim employee to the same 
position. And to hold the section applicable to War Service 
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appointees who have been appointed to emergency positions 
of the kind mentioned would require the reinstatement, and 
the retention for not less than one year, of many persons in | 
positions which no longer exist. A construction which re- 
quires this to be done would render administration of the 
section impossible and should be rejected. Unzted States v. 
Tappan, 11 Wheat. 419, 426; Unzted States v. Powers, 307 
U.S. 214, 217; 39 Op. A. G. 497, 498. 

In holding that War Service appointees are not entitled 
to demand the benefits of section 8, I do not mean to imply 
that similar benefits cannot be administratively extended to 
them in proper cases. In my opinion such benefits may and 
should be extended to War Service appointees when adminis- 

tratively possible. 
| Respectfully, 
FRANCIS BIDDLE. 


POCKET VETO 


Failure by the Presideut to return bills which were presented to him 
before and after the adjournment of Congress from July 8, 1943, to 
September 14, 1943, results in their being pocket vetoed and not 
becoming law. 

JULY 16, 1943. 

The PRESIDENT. 

My Dear Mr. Presipent: On July 13, 1943, you requested 
my opinion on the following question: Does failure by the 
President to return bills which were presented to him be- 
fore and after the recent adjournment of the Congress until 
September 14, result in their not becoming law? 

In my opinion, your failure to return the bills within the 
time specified by the Constitution would result in their being 
pocket vetoed and their not becoming law. _ 

On July 8, 1943, the Senate and House of Representatives 
adjourned, pursuant to Senate Concurrent Resolution 17, 
which provides: 

“Feesolved by the Senate (the House of Kepresentatives 
concurring), That when the two Houses adjourn on Thurs- 
day, July 8, 1943, they shall stand adjourned until 12 o’clock 
meridian on Tuesday, September 14, 1943, or until 12 o’clock 
meridian on the third day after their respective Members are 


The President 275 


notified to reassemble in accordance with section 2 of this 
resolution, whichever event first occurs. 

“Sec. 2. The President of the Senate and the Speaker of 
the House of Representatives shall notify the Members of 
the Senate and the House, respectively, to reassemble when- 
ever in their opinion legislative expediency shall warrant it 
or whenever the majority leader of the Senate and the ma- 
jority leader of the House, acting jointly, or the minority 
leader of the Senate and the minority leader of the House, 
acting jointly, file a written request with the Secretary of 
the Senate and the Clerk of the House that the Congress 
reassemble for the consideration of legislation” (89 Cong. 
Rec. 7549, 7594, 78th Cong., Ist Sess.). 

Your question involves a construction of Article I, Section 
T, clause 2, of the Constitution, which provides: 

“Every Bill which shall have passed the House of Repre- 
sentatives and the Senate, shall, before it become a Law, be 
presented to the President of the United States; If he 
approve he shall sign it, but if not he shall return it, with 
his Objections to that House in which it shall have origi- 
nated, who shall enter the Objections at large on their Jour- 
nal, and proceed to reconsider it. * * * If any Bill shall 
not be returned by the President within ten Days (Sundays — 
excepted) after it shall have been presented to him, the Same 
shall be a Law, in hke Manner as if he had signed it, unless 
the Congress by their Adjournment prevent its Return, in 
which Case it shall not be a Law.” 

Is the adjournment provided in the Senate Concurrent 
Resolution the adjournment contemplated by the constitu- 
tional provision? It is, of course, clear that a final adjourn- 
ment of a Congress comes under the constitutional provision. 

In the Pocket Veto Case (1929), 279 U. S. 655, the Su- 
preme Court ruled that an interim adjournment of a Con- 
gress at the end of a session operated to prevent the return 
of a bill. In the 1st Session of the 69th Congress, the House 
had adjourned sine die and the Senate, by the terms of the 
Joint Resolution authorizing the adjournment, had ad- 
journed until a definite date prior to the commencement of 
the 2nd Session to sit as a court of impeachment. The Su- 
preme Court treated the adjournment as occurring at the 
end of the 1st Session of Congress. A bill which originated 
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in the Senate was presented to the President shortly before 
the adjournment. The President did not sign the bill, nor 
did he return it with his objections. The petitioners 
brought an action to enforce the provisions of the bill, con- 
tending that it became law despite the lack of approval by 
the President on the ground that only a final adjournment of 
Congress terminating its existence would prevent the return 
of the bill. The Court rejected this argument and held that 
the Constitution does not draw any distinction between zn- 
terim and fal adjournments, and that a pocket veto is per- 
missible in either case. The Court intimated that in the 
absence of Congress the President could not veto a bill by 
affirmative action since Congress, by its adjournment, had 
prevented the return of the vetoed bill. 

In Wright v. United States (1938), 302 U. S. 583, a bill 
which had originated in the Senate was vetoed by the Presi- 
dent and returned with his objections to the Senate during 
a three-day adjournment of that body. The House of Rep- 
resentatives was in session at the time. The bill with the 
President’s message was received by the Secretary of the 
Senate, and submitted by him to the Senate when it recon- 
vened. ‘The issue presented was whether the veto was effec- 
tive in view of the fact that the President’s objection had 
not been received within the ten-day period by the originat- 
ing House while in session. The Court held that an adjourn- 
ment of the Congress prevents a return of the bill by the 
President within the period of ten days allowed for that pur- 
pose; but that since the Senate alone had adjourned, the con- 
stitutional provision did not apply and the veto was effec- 
tive. 

The Court in the Pocket Veto Case placed great reliance 
on the long historical practice in connection with the “pocket 
veto” of bills by the Presidents. In the course of its opin- 
ion, the Court referred to a memorandum prepared in the 
Office of the Attorney General, dated October 10, 1928, an- 
alyzing all bills which had not been returned by the various 
Presidents during adjournments of Congress (H. Doc. No. 
493, 70th Cong., 2d Sess.). Many of these bills had been re- 
tained after final adjournment, a large number after adjourn- 
ment at the end of a session, and a few after adjournment 
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within a session. The brief of the Government summarized 
this memorandum and referred to instances of pocket vetoes 
in adjournments within a session. The Court was concerned 
with pocket vetoes after the adjournment of a session of Con- 
gress, but it drew no distinction between the various kinds of 
adjournment, and its reasoning would apply to adjournments 
of Congress within as well as at the end of a session. 

In the administration of President Johnson, there were 
three separate occasions when the Congress adjourned within 
a session. Bills which did not receive the approval of the 
President during such adjournments were never promul- 
gated as law (H. Doc. No. 493, 70th Cong., 2d sess., pp. 
14-17). 

In both the administrations of President Harrison and 
President Cleveland bills not signed during adjournments 
within a session were never promulgated as law (H. Doc. No. 
493, 70th Congress., 2d sess., pp. 34, 36). 

Attorney General Miller in an opinion to President. Har- 
rison considered the authority of the President to approve or 
disapprove bills during the adjournment of the Congress 
over the Christmas holidays. (1892) 20 Op. A. G. 503. The 
Attorney General concluded that the President’s authority 
to approve bills during such an adjournment of a Congress 
was clear. Attorney General Miller stated : 

“In other words, within the meaning of the Constitution, 
a recess is held to be an adjournment. As an original ques- 
tion I should say that the dispersion of the two Houses of 
Congress for a definite period, in pursuance of a joint reso- 
lution, such as that under consideration, is an adjournment 
within the meaning of subdivision 2, section 7 of Article I 
of the Constitution (quoted at the beginning of the paper 
of Attorney-General Devens, supra). If a different rule 
were to be applied to an adjournment of ten days it might 
be applied to an adjournment for as many months. Sup- 
pose Congress having met on the Ist of December were, on 
the 1st of February, to adjourn until the Ist of October. 
What would become of a bill presented to the President and 
not approved within ten days? It could hardly remain in 
a state of suspended animation until Congress should recon- 
vene. The President could not veto it in the manner pro- 
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vided by the Constitution; and. in this being so, it would ap- 
pear to follow that if not signed it must fail to become a 
law” (20 Op. A. G. (1892), pp. 503, 507). 

Attorney General Sargent advised President Coolidge in 
a letter dated January 31, 1927, as follows: 

“Without exception, bills presented to the President less 
than ten days before adjournment of Congress to a date 
more than ten days after the presentation to the President, 
whether it be an adjournment during the life of the Congress 
or sine die, and held and not signed by the President, have 
been treated and considered as having failed to become laws.” 

In my opinion the adjournment of the present Congress 
is the adjournment contemplated by Clause 2, Section 7, 
Article I of the Constitution; and, therefore, you may pre- 
vent the enactment of any bill which is presented to you by 
refusing to sign it. 

Respectfully, 
FRANCIS BIDDLE. 


WAR LABOR DISPUTES ACT 


The term ‘the representative of the employees of a war contractor,” 
as used in section 8 (a), subsections (1) and (3), of the War Labor 
Disputes Act, is to be interpreted as referring to the representative 
of any group of employees. 

JULY 29, 1943. 

The Present. 

My Dear Mr. Preswwent: I have the honor to respond to 
your letter of July 24, 1943, requesting my opinion con- 
cerning the meaning of the term “the representative of the 
deaeplovess of a war contractor” as used in section 8 (a), 
subsections (1) and (8) of the War Labor Disputes Act 
(approved June 25, 1943, c. 144, 57 Stat. 163). 

The pertinent provisions of section 8 (a) of the statute 
read as follows: 

“In order that the President may be apprised of labor 
disputes which threaten seriously to interrupt war produc- 
tion, and in order that employees may have an opportunity 
to express themselves, free from restraint or coercion, as to 
whether they will permit such interruptions in wartime— 
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“(1) The representative of the employees of a war con- 
tractor, shall give to the Secretary of Labor, the National 
War Labor Board, and the Xational Labor Relations Board, 
notice of any such labor dispute involving such contractor 
and employees, together with a statement of the issues giving 
rise thereto. 

“(2) For not less than thirty days after anv notice under 
paragraph (1) is given, the contractor and his employees 
shall continue production under all the conditions which 
prevailed when such dispute arose, except as they may be 
modified by mutual agreement or by decision of the National 
War Labor Board. 

“(3) On the thirtieth day after notice under paragraph (1) 
is given by the representative of the employees, unless such 
dispute has been settled, the National Labor Relations 
Board shall forthwith take a secret ballot of the employees 
in the plant, plants, mine, mines, facility, facilities, bargain- 
ing unit, or bargaining units, as the case may be, with 
respect to which the dispute is applicable on the question 
whether they will permit any such interruption of war 
production. The National Labor Relations Board shall in- 
clude on the ballot a concise statement of the major issues 
involved in the dispute and of the efforts being made and 
the facilities being utilized for the settlement of such dis- 
pute. The National Labor Relations Board shall by order 
forthwith certify the results of such balloting, and’ such 
results shall be open to public inspection. The National 
Labor Relations Board may provide for preparing such 
ballot and distr ibuting it ~ the employees at any time after 
such notice has been given.” 

The question is whether the term “the representative of 
the employees of a war contractor” as used in section 8 (a) 
of the statute means the representative of a majority of 
employees in an appropriate bargaining unit within the 
meaning of section 9 (a) of the National Labor Relations 
Act, or whether it means the representative of any group 
of employees. 

In my opinion the term in question is to be interpreted as 
referring to the representative of any group of employees. 

Section 2 (d) of the War Labor Disputes Act provides 
that the term “representative,” as used in the act, “shall 
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have the same meaning as in section 2 of the National Labor 
Relations Act.” As defined in section 2 of the National 
Labor Relations Act (49 Stat. 450) the term “representative” 
includes “any individual or labor organization.” Thus, 
nothing in the War Labor Disputes Act alone supports the 
view that the notice required by section 8 is to be filed only 
by the representative of a majority of the employees in an 
appropriate bargaining unit within the meaning of section 
9 (a) of the National Labor Relations Act. 

Moreover, the legislative history of the War Labor Dis- 
putes Act shows that such a restrictive interpretation was 
considered by the Congress and rejected. In the House, 
the committee in charge of the bill proposed an amendment 
to the section dealing with balloting, providing that “no 
ballot shall be conducted under this section when any issue 
involved in the intended strike has been determined by the 
statute or by any rule, regulation, or order pursuant thereto” 
(Cong. Rec. June 2, 1943, p. 5324). Apparently, the adop- 
tion of this proposed amendment would have precluded a 
poll of employees of a plant at the request of an organiza- 
tion whose petition for an election had already been denied 
under the National Labor Relations Act, either because of 
the existence of another bargaining representative or because 
the unit sought was inappropriate. But the committee 
amendment was not adopted. 

One of the purposes of section 8 is to give the employees 
of a war contractor “an opportunity to express themselves, 
free from restraint or coercion, as to whether they will 
permit * * * labor disputes which threaten seriously 
to interrupt war production,” and to apprise the President 
of such labor disputes. The legislative history shows that 
the Secretary of Labor, the Acting Secretary of War, and 
the Acting Secretary of the Navy pointed out the possible 
disturbing effects of taking strike ballots in plants where 
labor relations had been stabilized by collective bargaining 
agreements and by the “no strike” pledge. The President 
in his veto message on the bill gave a similar warning. Not- 
withstanding these warnings, the Congress enacted the legis- 
lation, and in so doing expressed the congressional policy 
that the taking of secret ballots would tend to retard strikes 
and to prevent serious interruptions of war production. 
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Labor disputes threatening seriously to interrupt war 
production might arise with groups of employees other 
than those comprising an appropriate bargaining unit. 
Therefore, the purpose of section 8 might be defeated if no 
representative other than a representative of a majority of 
employees in an appropriate bargaining unit could give the 
notice provided for in section 8. | 

Respectfully, 
FRANCIS BIDDLE. 


MEMBERS OF ARMED FORCES REPORTED MISSING OR 
CAPTURED 


The act of March 7, 1942, 56 Stat. 143, relating to pay and allowances 
of members of the armed forces officially reported as missing, cap- 
tured, etc., is applicable to members of the Army of the Philippines 
who were ordered into the service of the armed forces of the United 
States. 


Aveust 5, 1943. 
The SecrETARY OF War. 

My Dear Mr. Secretary: Your letter dated June 15, 1943, 
requests my opinion whether the benefits of the act of March 
7, 1942, c. 166, 56 Stat. 143, made available for persons offi- 
cially reported missing, missing in action, interned in a neu- 
tral country or captured by an enemy were intended to be 
applicable to the members of the Army of the Philippines 
who were ordered into the service of the armed forces of 
the United States. 

It is my opinion that the provisions of that act relating 
to such benefits are applicable to members of the Army of 
the Philippines. 

Section 2 of the act of March 7, 1942, provides in part: 

“Any person who is in active service and is officially re- 
ported as missing, missing in action, interned in a neutral 
country, or captured by an enemy shall, while so absent, be 
entitled to receive or to have credited to his account the 
. same pay and allowances to which such person was entitled 
at the time of the beginning of the absence or may become 
entitled to thereafter.” 

Subsequent related sections of the act are also applicable 
to the persons embraced by section 2. 
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Section 1 (a) defines the term “person” to mean “* * * 


commissioned officer, warrant officer, enlisted -person (in- 
cluding persons selected under the Selective Training and 
Service Act, as amended), member of the Army or Navy 
Nurse Corps (female), wherever serving * * *.” 

Section 1 (b) defines the term “active service” to mean 
“x * * active service in the Army, Navy. Marine Corps, 
and Coast Guard of the United States * * *.” 

Section 2 (a) (12) of the Philippine Independence Act 
(approved March 24. 1934, c. 84, 48 Stat. 456, 457) provides 
that the Constitution of the Philippines shall contain a pro- 
vision to the effect that, pending the complete withdrawal of 
the sovereignty of the United States, the President of the 
United States shall have the right to call into the service of 
the armed forces of the United States all military forces 
organized by the Philippine Government. Compliance with 
that requirement is found in section 1 (12) of the Ordinance 
Appended to the Constitution of the Philippines. Acting 
pursuant to the above authority, the President of the United 
States on July 26, 1941 (6 Fed. Reg. 3825) issued a Military 
Order reading as follows: 

“* * * Thereby call and order into the service of the 
armed forces of the United States for the period of the 
existing emergency, and place under the command of a Gen- 
eral Officer, United States Army, to be designated by the 
Secretary of War from time to time, all of the organized 
military forces of the Government of the Commonwealth of 
the Philippines * * *.” 

In an opinion dated April 27, 1942, to the Administrator 
of Veterans’ Affairs, the Attorney General concluded that, 
as a result of that Military Order, members of the Army 
of the Philippines are considered in “active service in the 
land or naval forces of the United States” for the purpose 
of granting insurance under the National Service Life 
Insurance Act of 1940, as amended (October 8, 1940, c. 757, 
54 Stat. 974, 1008; December 20, 1941, c. 602, sec. 10, 55 Stat. 
844). 40 Op. A. G. 185. | 

I find no substantial difference between the term “active 
service in the land or naval forces of the United States,” 
as used in the National Service Life Insurance Act of 1940, 
as amended, and the term “active service,” as defined in the 
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act of March 7, 1942. Accordingly, since no congressional 
intent to exclude members of the Army of the Philippines 
can be found in the legislative history of section 2 and of the 
related sections of the act of March 7, 1942, I conclude that 
such members are “persons” in “active service in the Army 
* * * of the United States” within the meaning of 
section 2. 
Respectfully, 
CHARLES FAHY, 
Acting Attorney General. 


IMPORTATIONS OF WAR MATERIAL 


When an administrative officer has determined that an importation 
is “war material’ within the meaning. of the act of June 30, 1914, 
and Executive Order No. 9177, the importation is entitled to duty- 
free entry. The customs officials are entitled to rely upon the 
determination embodied in the administrative officer's certificate 
and are not required to make an independent determination. 


AvucGusT 26, 1945. 
The SecRETARY OF THE TREASURY. 

My Dear Mr. Secrerary: Your letter dated August 13, 
1943, requests my opinion whether Collectors of Customs are 
required to determine whether importations which are made 
pursuant to the provisions of the act of June 30, 1914, 38 
Stat. 399, set forth in U.S.C.., title 34, sec. 568, and pursuant | 
to Executive Order No. 9177, are, in fact, importations of 
war material entitled to duty-free entry or whether the Col- 
lectors may rely upon a certificate made in accordance with 
section 2 of Executive Order No. 9177. 

It is my opinion that when an officer authorized to do so 
has made a certificate in the form set forth in section 2 of 
Executive Order No. 9177, the Collector of Customs may 
permit such material to be entered duty-free on the basis 
of the certificate alone. 

The provision of the act of June 30, 1914, 38 Stat. 399, 
set. forth in U.S. C., title 34, sec. 568, provides as follows: 

“The Secretary of the Navv is authorized to make emer- 
gency purchases of war material abroad: Provided, that 
when such purchases are made abroad, this material shall 
be admitted free of duty.” 
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By Executive Order No. 9177 the Secretary of the Navy, 
the Secretary of War, the Secretary of the Treasury, the 
Secretary of Agriculture and the Reconstruction Finance 
Corporation were authorized to exercise the functions, pow- 
ers and duties vested in the Secretary of the Navy by the 
above-quoted provision of the act of June 30, 1914. Section 
2 of Executive Order No. 9177 provides as follows: 

“The Commissioner of Customs, with the approval of the 
Secretary of the Treasury, shall issue regulations governing 
the entry and admission free of duty of articles as to which 
an officer or the agency designated in section 1 of this order 
shall make a certificate to him in the following form: 

“The procurement of this material constituted an emer- 
gency purchase of war material abroad and it is accordingly 
requested that such material be admitted free of duty pur- 
suant to the act of June 30, 1914 (34 U. S. C. 568) and 
Executive Order No. 9177.’ ” 

The act of June 30, 1914 and Executive Order No. 9177 
make it the function of the officers entitled to make duty-free 
importations to determine whether such material is war ma- 
terial within the meaning of the act of June 30, 1914. When 
any such officer has determined that the material being im- 
ported is a war material entitled to duty-free entry under the 
statute and has executed the certificate provided for in Exec- 
utive Order No. 9177, the customs officials are not required 
to make an independent determination of the matter, but 
may rely upon the determination made as embodied in the 
certificate referred to. 

Respectfully, 
FRANCIS BIDDLE. 


HEAD OF A DEPARTMENT CERTIFYING VOUCHERS 


When the head of a department or agency certifies vouchers he is 
required by the act of December 29, 1941, to be honded. 


SEPTEMBER 28, 1943. 
The SECRETARY OF THE TREASURY. 
My Dear Mr. Secretary: In your letter of July 27, you 
requested my opinion whether the head of a department, 
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establishment, or agency is required to be bonded if he certi- 
fies vouchers under the provisions of the act of December 29, 
1941, c. 641, 55 Stat. 875. The question is answered in the 
affirmative. 

The act of December 29, 1941, provides in pertinent part: 

“* * * Disbursing officers under the executive branch 
of the Government shall (1) disburse moneys only upon, 
and in strict accordance with, vouchers duly certified by the 
head of the department, establishment, or agency concerned, 
or by an officer or employee thereof duly authorized in 
writing by such head to certify such vouchers * * *, 

“Sec. 2. The officer or employee certifying a voucher shall 
(1) be held responsible for the existence and correctness of 
the facts recited in the certificate or otherwise stated on the 
voucher or its supporting papers and for the legality of the 
proposed payment under the appropriation or fund involved ; 
(2) be required to give bond to the United States * * *. 

“Sec. 3. The liability of certifying officers or employees 
shall be enforced in the same manner and to the same extent 
as now provided by law with respect to enforcement of the 
hability of disbursing and other accountable officers * * *.” 

The principal purposes of the act are to delineate and 
define the respective responsibilities of disbursing and certi- 
fying officers, and to require certifying officers to be bonded. 

Section 1 deals with the responsibility of disbursing offi- 
cers. It expressly authorizes disbursing officers under the 
executive branch of the Government to disburse moneys upon 
vouchers certified (a) “by the head of the department, es- 
tablishment, or agency concerned” or (b) “by an officer or 
employee thereof duly authorized in writing by such head 
to certify such vouchers.” 

Sections 2 and 3 of the statute deal with the responsibility 
of certifying officers and employees. These two sections 
use the terms “officer or employee certifying a voucher,” 
“certifying officer or employee,” and “certifying officers or 
employees.” It is apparent from the context that the above 
terms are used interchangeably to describe the same class of 
officers and employees. Section 2 provides that the “officer 
or employee certifying a voucher shall * * * be re- 
quired to give bond to the United States.” In this connec- 


286 Social Security Act, Non-profit Hospitals 


tion the committee reports on the bill state (H. Rept. 1268, 
and S. Rept. 916, 77th Cong., 1st sess.) : 

“The provisions of the bill will * * * require that 
certifying officers be bonded as are disbursing officers under 
existing law, thus providing for the Government the com- 
plete bonded responsibility of both of these groups of 
officers.” 

I find nothing in the statute or its history to support the 
view that the term “officer * * * certifying a voucher”. 
as used in section 2 was intended to refer only to such offi- 
cers as are deputized by the heads of departments, estab- 
lishments, or agencies to perform such duties. The head of. 
a department, establishment, or agency is an officer and he 
is expressly authorized by the statute to certify vouchers. 
Reading the statute as a whole, and ‘giving consideration to 
its manifest purpose, I have no doubt that the term “officer 
* * * certifying a voucher” as used in section 2 was 
intended to include the head of a department, establish- 
ment, or agency when he certifies vouchers. 

Respectfully, 
FRANCIS BIDDLE. 


SOCIAL SECURITY ACT NOT APPLICABLE TO NON-PROFIT 
HOSPITALS = 


The history of the Social Security Act, as amended, supports the in- 
terpretation, adopted by the Bureau of Internal Revenue in respect 
of identical provisions in the Federal Insurance Contributions Act, 
that employment by a non-profit hospital is excluded from applica- 
tion of the Social Security Act. 

The Federal Security Administrator is advised to adopt an interpreta- 
tion in accord with that of the Bureau of Internal Revenue. 


NOVEMBER 2, 1943. 
The PresipENt. 

My Dear Mr. Presipent: I have the honor to refer to your . 
memorandum of August 16 with which you transmitted a 
letter of the Acting Administrator of the Federal Security 
Agency requesting my opinion whether services performed 
for Maynard Hospital, Inc., of Seattle, Washington, are ex- 
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cepted from the definition of “employment” in section 209 
(b) of the Social Security Act, as amended. 

This question arises under Title II of the Social Security 
Act, as amended (49 Stat. 620, 622; 53 Stat. 1360, 1862), 
which deals with Federal Old-Age and Survivors Insurance 
Benefits. This title is administered wholly by the Social 
Security Board. On the other hand, the taxing provisions 
of the Social Security Act (Federal Insurance Contributions 
Act; Internal Revenue Code, sec. 1400 e¢ seq., as amended) 
are administered by the Bureau of Internal Revenue, under 
the direction of the Secretary of the Treasury. 

Paragraph 8 of section 209 (b) of the Social Security Act 
excepts from the definition of “employment” service per- 
formed in the employ of a “corporation * * * organized 
and operated exclusively for * * * charitable * * * 
purposes * * *,” 

Section 1426 (b) (8) of the Internal Revenue Code (Fed- 
eral Insurance Contributions Act) provides for exactly the 
same exemption from “employment” as that contained in 
section 209 (b) (8) of the Social Security Act. Also, these 
provisions are identical with section 101 (6) Internal Reve- — 
nue Code, relating to exemptions from income taxes, which 
statute is administered by the Bureau of Internal Revenue. 

It is unnecessary here to set forth the facts in detail. It 1s 
sufficient to say that Maynard Hospital, Inc., was organized 
under the laws of the State of Washington as a non-profit, 
charitable organization. The Board has determined, on the 
facts developed in hearings held, that the hospital is not in 
fact organized and operated exclusively for “charitable pur- 
poses” and has ordered the wages of an employee of the 
hospital to be credited to her on the wage records of the 
Board. 

Thus, the Board has already decided the matter and pro- 
ceeded in accordance with that decision. Under such cir- 
cumstances, the courts ordinarily give weight to an admin- 
istrative construction of a statute and will not overrule it 
unless clearly wrong, or unless a different construction is 
plainly required. United States v. Philbrick, 120 U.S. 52, 
59; United States v. Hill, 120 U. 8S. 169, 182; Robertson v. 
Downing, 127 U.S. 607, 618; Logan v. Davis, 233 U.S. 618. 
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627; Swendig v. Washington Co., 265 U.S. 322, 381; Lucken- 
bach S. S. Co. v. United States, 280 U.S. 173, 182; United 
States v. Jackson, 280 U. S. 183, 198; Brewster v. Gage, 280 
U.S. 327, 336; 38 Op. A. G. 381. 

If I should conclude that the Board is wrong the wage 
earner involved would be entitled under the statute to take 
her case to court. An opinion, if rendered by me, would not 
be binding upon private parties or the courts. Also, this 
Department would be charged with the defense of any court 
action or actions brought by employees. Under such cir- 
cumstances, it has been the uniform rule of the Attorneys 
General to decline to render an opinion. 36 Op. 289; 37 
Op. 34, 42; zd., 143; id., 468.; 88 Op. 1; 839 Op. 138; and cases 
cited in the opmions. 

But in the present case the Bureau of Internal Revenue 
has held that the services rendered to Maynard Hospital, Inc., 
are exempt from the term “employment” and that the hos- 
pital is not subject to tax under section 1426 (b) (8) of the 
Internal Revenue Code. These conflicting interpretations 
made by the Board and by the Bureau of Internal Revenue of 
identical language in these two closely related statutes, if 
adhered to, would result in giving employees of the hospital 
the benefits of the statute without collection of the corre- 
sponding tax. 

The Secretary of the Treasury has not requested my opin- 
ion on the question nor has he Joined in the request of the 
Social Security Board. Investigation discloses, however, 
that the Bureau of Internal Revenue’s interpretation of the 
statute is in accord with its interpretation of similar lan- 
guage contained in the income tax law, which interpretation 
was made some years prior to the enactment of the Social 
Security Act, and apparently has been consistently followed. 

In addition, the legislative history of the Social Security 
Act shows that the conferees eliminated a specific amendment 
exempting hospitals as surplusage on the ground that the 
language in the income tax law, identical with that contained 
in the House bill, had been uniformly construed by the Bu- 
reau of Internal Revenue as exempting hospitals not op- 
erated for profit, “and also on the fear that the insertion of 
the words added by the Senate amendment might interfere 
with the continuation of the long-continued construction of 
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the income-tax law.” H. Rept. 1540, 74th Cong., Ist sess., 
p. 7%. Thus, the history clearly shows that the language of 
the exemption in the statute was adopted by the Congress 
with knowledge that it had been construed to exclude non- 
profit hospitals. This, I think, demonstrates congressional 
approval of that construction and evidences the intention 
that the exemption in the Social Security Act should re- 
ceive the same construction. 

In view of the above, I feel constrained to advise the Board 
to abandon its interpretation and to adopt one in accord with 
that made by the Bureau of Internal Revenue. 

Respectfully, 


FRANCIS BIDDLE. 


PROSECUTION OF CLAIMS; TEMPORARY EMPLOYEE, 
MEMBER OF LAW PARTNERSHIP. 


Attorney appointed temporarily to the Joint Army and Navy Commit- 
tee on Welfare and Recreation to serve as an Expert Consultant to 
the Secretary of War, without compensation other than for expenses, 
is subject to the provisions of section 109 of the Criminal Code. 

Section 801 (j) in the Renegotiation of War Contracts Act of October 
21, 1942, is a general exception and qualification to sections 109 and 
113 of the Criminal Code and to section 190 R. S. 

The prosecution of a claim against the Government by a law partner 
of an Expert Consultant, while the latter is temporarily employed 
by the Government, would subject the Consultant to the penalties 
of section 109 and possibly to those of 113 of the Criminal Code. 
Quaere: Whether this rule applies where the partner prosecutes 
such claims in some capacity other than aS a partner of the 
Consultant. 


NovEMBER 6, 1943. 
The SECRETARY OF War. 

My Dear Mr. Secretary: The Acting Secretary of War 
requested my opinion concerning the relevance of certain 
Federal statutes to a contemplated, temporary appointee to 
the Joint Army and Navy Committee on Welfare and Recrea- 
tion. This person is a member of a law firm whose practice 
includes both tax and admiralty matters involving claims 
against the United States. He would be appointed an 
Expert Consultant to the Secretary of War, without com- 
pensation other than actual transportation expenses, and not 
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to exceed $10.00 per diem in lieu of subsistence and other 
expenses. 

More particularly the questions are: 

(1) “Whether this appointment would involve the indi- 
vidual concerned in the prohibitions found in sections 109 
and 113 of the Criminal Code, and section 190 of the Revised 
Statutes (U.S. C., title 5, sec. 99).” 

(2) “Whether the exemption for persons employed tem- 
porarily or intermittently, contained in section 403 of the 
act of April 28, 1942, c. 247, title IV, 56 Stat. 245, as amended 
by subsection (c) of section 801 of the act of October 21, 1942 
(the Revenue Act of 1942), is limited to renegotiations of 
contracts, with which section 403 is concerned, or whether 
it Is a general exemption.” 

(3) “Whether such a Consultant would be included within 
the terms of this exemption if, while actually serving as a 
Consultant, he remained a partner of a law firm when other 
members of this firm were engaged in the prosecution of 
claims against the Government.” 

Section 109 of the Criminal Code (U. S. C., title 18, sec. 
198) provides: 

“Whoever, being an officer of the United States, or a person 
holding any place of trust or profit, or discharging any offi- 
cial function under, or in connection with any executive 
department of the Government of the United States, or under 
the Senate or House of Representatives of the United States, 
shall act as an agent or attorney for prosecuting any claim 
against the United States, or in any manner, or by any means, 
otherwise than in discharge of his proper official duties, shall 
aid or assist in the prosecution or support of any such claim, 
or receive any gratuity, or any share of or interest in any 
claim from any claimant against the United States, with 
intent to aid or assist, or in consideration of having aided or 
assisted, in the prosecution of such claim, shall be fined not 
more than $5,000, or imprisoned not more than one year, or 
both.” : 

Section 113 of the Criminal Code (U. S. C., title 18, sec. 
203) reads: 

“Whoever, being elected or appointed a Senator, Member 
of or Delegate to Congress, or a Resident Commissioner, 
shall, after his election or appointment and either before or 


40 Op. A. G. The Secretary of War 291 


after he has qualified, and during his continuance in office, 
or being the head of a department, or other officer or clerk in 
the employ of the United States, shall, directly or indirectly, 
receive, or agree to receive, any compensation whatever for 
any services rendered or to be rendered to any person, either 
by himself or another, in relation to any proceeding, contract, 
claim, controversy, charge, accusation, arrest, or other matter 
or thing in which the United States is a party or directly or 
indirectly interested, before any department, court-martial, 
bureau, officer, or any civil, military, or naval commission 
whatever, shall be fined not more than $10,000 and imprisoned 
not more than two years; and shall moreover, thereafter be 
incapable of holding any office of honor, trust, or profit under 
the Government of the United States.” 

Section 190 of the Revised Statutes (U. S. C., title 5, sec. 
99) provides: 

“Tt shall not be lawful for any person appointed as an 
officer, clerk, or employee in any of the departments, to act as 
counsel, attorney, or agent for prosecuting any claim against 
the United States which was pending in either of said depart- 
ments while he was such officer, clerk, or employee, nor in any 
manner, nor by any means, to aid in the prosecution of any 
such claim, within two years next after he shall have ceased 
to be such officer, clerk, or employee.” 

In answer to the first question, it is my opinion that the 
proposed appointment would involve the incumbent in the 
prohibitions of section 109 of the Criminal Code, if not in 
those of section 113 or of section 190 of the Revised Statutes 
(U.S. C., title 5, sec. 99). In this I agree with the Judge 
Advocate General of the Army in a memorandum submitted 
by him, and disagree with the Judge Advocate General of 
the Navy who holds that the statutes are not applicable. 
The temporary nature of the appointment may prevent the 
appointee from becoming an “officer, clerk, or employee” 
within the intendment of these three statutes. United States 
v. Hartwell, 73 U.S. 385; United States v. Germaine, 99 U.S. 
508, 511; Helvering v. Powers, 293 U. S. 214, 224; United 
States v. Kelley, 86 F. (2d) 613; 28 Op. A. G. 75, 77. Such 
construction, however, entirely disregards the possible legis- 
lative interpretation of these sections, contained in the 
amendment to section 403 (c), set forth below. Further, the 
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appointee clearly comes within the description of “a person 
holding any place of trust or profit, or discharging any 
official function under, or in connection with any executive 
department of the Government” (sec. 109). 23 Op. A. G. 
533, 534. That he is to receive only actual transportation 
expenses and a “per diem in lieu of subsistence and other 
expenses” is immaterial. 30 Op. A. G. 51, 181; cf. Metcalf 
& Eddy v. Mitchell, 269 U. S. 514, 520; 37 Op. A. G. 204. 

The second question deals with the scope and effect of the 
exemption section contained in the renegotiation statute of 
October 21, 1942 (56 Stat. 982, 985) : 

‘‘(j) Nothing in sections 109 and 113 of the Criminal Code 
(U.S. C., title 18, secs. 198 and 203) or in section 190 of the 
Revised Statutes (U.S. C., title 5, sec. 99) shall be deemed 
to prevent any person appointed by the Secretary of a 
Department for intermittent and temporary employment in 
such Department, from acting as counsel, agent, or attorney 
for prosecuting any claim against the United States: 
Provided, That such person shall not prosecute any claim 
against the United States (1) which arises from any matter 
directly connected with which such person is employed, or 
(2) during the period such person is engaged in intermittent 
and temporary employment in a Department.” 

Section 801, from which the above paragraph is quoted, 
was a clarifying amendment to section 403 (c) of the Sixth 
Supplemental National Defense Appropriation Act, 1942, 
which authorizes renegotiation of contracts (act of April 
28, 1942, c. 247, title IV, 56 Stat. 245). See 88 Cong. Rec. 
8049. On September 22, 1942, in a memorandum before the 
Senate Committee on Finance your Department explained 
subsection (j) as follows (p. 45) : 

“LIMITATION OF OPERATION OF SECTIONS 109 
AND 113 OF THE CRIMINAL CODE AND SECTION 
190 OF THE REVISED STATUTES 

“A new subsection (j) has been added to the statute to 
make clear that the above-mentioned statutes do not prevent 
any person employed on an intermittent or temporary basis 
by a Secretary, from acting as counsel, agent, or attorney for 
prosecuting a claim (such as a claim arising under the tax 
statutes) against the United States, under certain conditions. 
This subsection has been added in order to make it possible 
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for the Department to retain the services of lawyers, account- 
ants, and other professional men who might otherwise feel 
constrained to refuse to continue their present intermittent 
or temporary work for the Department because of these 
statutes. While this new subsection (j) has been added to 
section 403 primarily to clear up any doubts as to the applica- 
tion of these statutes to persons employed to aid the Secre- 
tary in renegotiating prices under contracts, it is not limited 
to such persons.” 

In view of the objectives thus stated, and of the additional 
facts that the subsection was passed in the form proposed 
and includes “any claim,” I agree with the Judge Advocates 
General of the Army and Navy, that subsection (j) is a gen- 
eral exception and qualification to sections 109 and 113 of the 
Criminal Code and section 99 of title 5, U. S. C., and that it 
should not be limited to the subject matter of section 403. 

In answer to the third question, I am of the opinion that 
the prosecution of a claim against the Government by a law 
partner of an Expert Consultant “during the period such per- 
son is engaged in intermittent and temporary employment” 
would violate subsection (j), and would subject the Consult- 
ant to the penalties of section 109 and possibly of 1138 of the 
Criminal Code. Section 109 uses the language “shall * * * 
receive any gratuity, or any share of or interest in any claim.” 
Section 113 is equally emphatic: “Directly or indirectly, re- 
ceives, or agree to receive, any compensation whatever for 
any services rendered or to be rendered to any person, either 
by himself or another.” | 

I am informally advised that the contemplated appoint- 
ment is for temporary employment on a definite assignment, 
as distinguished from part-time employment indicated in the 
Actimg Secretary’s letter. On completion of the assignment 
the appointee will have no further official connection with 
the Department, other than the possibility of reappointment 
on some subsequent occasion. To avoid the provisions of the 
above statutes, the purpose and wording of the proviso re- 
quire that both the Consultant and his partners shall refrain 
from prosecuting any claim against the Government during 
the period of an appointment. Case v. Helwig, 65 Fed. (2) 
186; Op. A. G., April 27, 1942, vol. 40, p. 187. 

In 1842 Attorney General Legare ruled that a partnership 
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which included a Member of Congress would violate the 
act of 1808 (U. S. C., title 18, sec. 204) if it entered into a 
Government contract; but that if the Congressman would 
withdraw from the contract, its conclusion with the other 
partners would not, in strict law, infringe the statute (4 Op. 
47). The analogy is applicable in the present situation if, 
during an appointment, the partners were to prosecute a 
claim against the Government. Your question does not re- 
quire me to determine whether Attorney General Legare’s 
solution would constitute a proper compliance with subsec- 
tion (j). 38 Op. A. G. 2138, 215. 

On this point, as on the answer to your second question, 
the burden of construing the statute and of conforming their 
conduct to its prescriptions rests finally on the prospective 
Consultant and his law partners. United States v. Dietrich, 
126 Fed. 671, 676; 39 Op. A. G. 446. 

Respectfully, 
FRANCIS BIDDLE. 


PROSECUTION OF CLAIMS BY MEMBERS OF WAR PRICE AND 
RATIONING BOARDS 


Members of local War Price and Rationing Boards of the Office of 
Price Administration are to be regarded as coming within the 
words “officer or clerk in the employ of the United States,” as used 
in section 113 of the Criminal Code, and the words “a person 
holding any place of trust or profit, or discharging any official 
function under, or in connection with any executive department 
of the Government of the United States,” as used in section 109 of 
the Criminal Code. 

The word “department”? when used in a statute is not necessarily 
to be understood as including only the “executive departments” 
denominated as such in the Revised Statutes. 

Later cases in the Supreme Court make it clear that one may be an 
“officer” of the United States and that a governmental establish- 

ment may be a “department” within the contemplation of particu- 
lar statutes without necessarily meeting the tests Suse in 
United States v. Germaine, 99 U. S. 508. 

Section 190 R. S. is inapplicable to members of local War Price and 
Rationing Boards because by express provision of the Revised 
Statutes the title in which it is contained, and the word ‘“de- 
partment” as used therein, are applicable only to the executive 
departments therein specifically named. 
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DecemsBer 9, 1943. 
The Present. 

My Dear Mr. Preswent: [ have the honor to refer to 
vour request for my opinion whether section 190 of the Re- 
vised Statutes (U. S. C., title 5, sec. 99) and sections 109 and 
113 of the Criminal Code (U. S. C., title 18, secs. 198 and 
203) are applicable to persons, including attorneys, who 
serve as members of the local War Price and Rationing 
Boards of the Office of Price Administration. 

The members of these boards are appointed by the Price 
Administrator under the authority contained in section 201 
of the Emergency Price Control Act of 1942, 56 Stat. 23, 29. 
He states that in order to assure the successful carrying out 
of the price control and rationing programs it is essential to 
secure the services, as members of these boards, of attorneys 
of high repute and standing in their respective communities. 
He further states that difficulty has been encountered in 
securing such services because of a natural reluctance on the 
part of attorneys to risk the possibility of violating the 
statutes mentioned. | 

Section 190 of the Revised Statutes provides that “it shall 
not be lawful for any person appointed as an officer, clerk, 
or employee in any of the departments, to act as counsel, 
attorney, or agent for prosecuting any claim against 
the United States which was pending in either of said 
departments while he was such officer, clerk, or em- 
ployee * * *.” 

Section 109 of the Criminal Code provides that “whoever, 
being an officer of the United States, or a person holding 
any place of trust or profit, or discharging any official func- 
tion under, or in connection with any executive department 
of the Government of the United States * * *_ shall act 
as an agent or attorney for prosecuting any claim against 
the United States * * *” shall be subject to fine or 
imprisonment. 

Under section 113 of the Criminal Code it is unlawful for 
“the head of a department, or other officer or clerk in the 
employ of the United States” to receive or agree to receive 
any compensation for services rendered or to be rendered in 
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relation to claims or other matters affecting the United 
States, as therein set forth. 

Concerning section 190 R. S., there appears to be no doubt 
that.it is inapplicable because by express provision of the 
Revised Statutes (R. S., secs. 158, 159; U.S. C., title 5 secs. 
1, 2) the title in which it is contained, and the word “depart- 
ment” when used therein, are applicable only to the executive 
departments therein specifically named. Sections 109 and 
113 of the Criminal Code, however, are not thus limited by 
any applicable statutory provision. 

A legal memorandum prepared in the Office of Price Ad- 
ministration holds that sections 109 and 113 are inapplicable. 
The following cases are chiefly relied upon to support this 
conclusion. United States v. Germaine, 99 U.S. 508; United 
States v. Mouat, 124 U.S. 303; Burnap v. United States, 252 
U. S. 512; Dropps v. United States, 34 F. (2d) 15; Hoeppel 
v. United States, 85 F. (2d) 237. An examination of these 
cases indicates that such support as they afford is-to be 
found in language which originated in the first-mentioned | 
case and was repeated or paraphrased or cited in the suc- 
ceeding cases. The substance of this language is succinctly 
set forth in the following excerpt from United States v. 
Mouat (p. 307) : 

“What is necessary to constitute a person an officer of the 
- United States, in any of the various branches of its service, 
has been very fully considered by this court in United 
States v. Germaine, 99 U. S. 508. In that case, it was dis- 
tinctly pointed out that, under the Constitution of the United 
States, all its officers were appointed by the President, by 
and with the consent of the Senate, or by a court of law, or 
the head of a Department; and the heads of the Departments 
were defined in that opinion to be what are now called the 
members of the Cabinet. Unless a person in the service of 
the Government, therefore, holds his place by virtue of an 
appointment by the President, or of one of the courts of 
justice or heads of Departments authorized by law to make 
such an appointment, he is not, strictly speaking, an officer 
of the United States.” | 

United States v. Germaine undoubtedly stated the correct 
rule for ordinary application at the time the case was decided 
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(1878). The executive branch was then divided into seven 
so-called departments under which were grouped the various 
bureaus and offices. The first of the great independent 
establishments, as we know them today, was not created 
until several years later. 37 Op. A. G. 227, 230. 

Nothing in the Constitution warrants a holding that a 
division of the executive branch must actually have the word 
department as a part of its name in order to be deemed a 
“department” in the constitutional sense; and none of the 
above cases involved precisely that point. Each case dealt 
with an appointment made by a subordinate within a depart- 
ment (save one, which concerned an appointment by the 
President), and in each case the Court was merely making 
the point that in order to constitute one an officer he must be 
appointed by the President or by the head of a department, 
rather than by the head of a bureau or other subordinate 
within a department. None of these cases arose under the 
statutes herein considered. 

Later cases in the Supreme Court make it quite clear that 
one may be an “officer” of the United States and that a gov- 
ernmental establishment may be a “department” within the 
contemplation of particular statutes without necessarily 
meeting the tests suggested in United States v. Germaine. 
The fact that the rule advanced in the Germaine case is not 
of universal application was pointed out by the Supreme 
Court in-Steele v. United States, No. 2, 267 U. S. 505, 507. 
As the Court there indicated, the congressional intent is the 
controlling factor and the word “officer” when used in a 
statute is not to be given the limited constitutional meaning 
if it is apparent that this would not accord with such intent. 
It was concluded that an appointee of the Commissioner of 
Internal Revenue (the head of a bureau within the Treasury 
Department) was “a civil officer of the United States” 
within the meaning of these words as used in the Espionage 
Act.of June 15, 1917, and adopted in the National en 
tion ‘Act. 

That the word “department” when used in a statute is 
not necessarily to be understood as including only the “ex- 
ecutive departments” denominated as such in the Revised 
Statutes was made clear in Emergency Fleet Corp. v. West- 
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ern Union Telegraph Company, 275 U.S. 415, 418, 426. The 
Court enumerated the so-called independent establishments 
existing at that time (1927) and termed them “minor inde- 
pendent departments.” It concluded that the Emergency 
Fleet Corporation was “a department of the United States,” 
within the meaning of these words as used in the Post 
Roads Act (c. 230, 14 Stat. 221, approved July 24, 1866; 
R. S. 5263, 5266). 

The Attorney General has heretofore taken the same 
position. In an opinion of August 12, 1933 (87 Op. 227), 
it was determined that the Civil Service Commission is a 
“department” within the meaning of the word as used in the 
Constitution and that the three members who constitute the 
Commission are the “head of a department” in the constitu- 
tional sense. 

Attorney General Gregory in a letter of January 21, 1918, 
to the Alien Property Custodian concluded that for the pur- 
poses of section 109 of the Criminal Code the Alien Property 
Custodian’s office should be regarded as an “executive de- 
partment of the Government of the United States.” This 
letter has not heretofore been published as an opinion. I 
feel that it should be published and I am therefore attach- 
ing it as an appendix hereto, omitting only the introductory 
paragraph and a quotation from the statute (sec. 109). 

With respect to section 113 of the Criminal Code, Attorney 
General Wickersham declared that, considering the history 
and purpose of the section, there is no doubt the Congress 
intended it to have a broad, rather than a limited, applica- 
tion (29 Op. 397). I quote from the opinion (p. 398) : 

“The terms of the statute are comprehensive. * * 
The prohibition * * * extends to every officer or clerk 
in the employ of the Government, whatever his rank or 
function. * * * The statute is a penal enactment, but 
it had a remedial purpose, and it was plainly the intent of 
Congress to make the remedy an adequate one, and so, in- 
stead of selecting and enumerating in detail all the offices 
and positions in which the danger of abuse was apparent, 
Congress made sure of its purpose by including generally 
every officer and clerk in the employ of the Govern- 
ment. * * * 
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“It was clearly within the power of Congress to make 
the statute comprehensive of everybody in the employ or 
pay of the Government, and the nature of the case called 
for a general, rather than for a limited, designation of the 
persons to be prohibited.” 

In such circumstances the rule properly applicable is that 
laid down in Steele v. United States No. 2, supra—that 1s, 
the word “officer” when used in a statute is not to be given a 
narrow meaning if it is apparent that this would not accord 
with the intent of Congress. 

The memorandum prepared in the Office of Price Admin- 
istration appears to proceed upon the theory that members 
of the War Price and Rationing Boards would be officers, 
rather than clerks, save for the supposed impediment aris- 
ing from the manner of their appointment. The phrase “of- 
ficer or clerk” in section 113 is a comprehensive term and 
it is not to be supposed that one may escape its application 
because his position is elevated somewhat above that of the 
ordinary clerk and yet is not quite an office. It is to be 
noted in this connection that bureau chiefs, who supervise 
clerical workers under the general direction of the head of 
a department, have long been regarded as clerks within the 
meaning of the term as used in various statutes. 15 Op. A. 
G. 3, 6; 20 zd. 728 ; 21 zd. 363; 29 zd, 116, 120. 

Aside, therefore, from whether the board members are 
technically “officers” or “clerks,” it is my opinion that they 
are to be regarded as coming within the words “officer or 
clerk in the employ of the United States,” as used in sec- 
tion 113 of the Criminal Code, and the words “a person 
holding any place of trust or profit, or discharging any of- 
ficial function under, or in connection with any executive 
department of the Government of the United States,” as 
used in section 109 of the Criminal Code.’ 

As you know, the Congress has heretofore provided by 


1The memerandum submitted by the Office of Price Administration also relies 
upon the statement in my opinion of April 27, 1942, 40 Op. 187, “‘it has been 
ruled that’’ section 109 is inapplicable ‘‘to officers in independent government 
agencies outside the ten executive departments.” As indicated above, a careful 
examination ef the precedents which seem to support this view shows that they 
do not really warrant the implications heretofore drawn from them, particu- 
larly in the light of the situation existing today. 
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the acts of May 5, 1941, and December 26, 1941, 55 Stat. 150, 
861, that the three statutes herein considered shall not be 
deemed to apply to the members of certain boards appointed 
under the authority of the Selective Training and Service 
Act of 1940 (U. S. C., title 50, appendix secs. 301-318) and 
the Alien Enemy Act of 1798, as amended (U. S. C., title 
50, secs. 21-24). If, as stated by the Price Administrator, 
it is desirable to exempt also the members of the War Price 
and Rationing Boards, I suggest that the Congress be re- 
quested to enact similar legislation affecting them. 
Respectfully, | 
FRANCIS BIDDLE. 


APPENDIX 


Excerpts From ATTORNEY GENERAL GREGORY’s LETTER OF 
JANUARY 21, 1918, To THE ALIEN Prorerry CUSTODIAN. 


There is no hard and fast definition of the terms “officer 
of the United States” and “Executive Department.” While 
used in the Constitution and in a number of different stat- 
utes, they do not necessarily mean the same in all places. 
“A word is not a crystal, transparent and unchanged, it is 
the skin of a living thought and may vary greatly in color 
and content according to the circumstances and the time in 
which it is used.” Mr. Justice Holmes in 7owne v. Eisner, 
decided January 7, 1918 [245 U.S. 418, 425]. 

No doubt there is room for the contention that the at- 
torneys and accountants in your service are neither “officers 
of the United States” nor hold places “under any Ewecutive 
Department of the Government of the United States,” within 
the meaning of section 109 of the Criminal Code. As prose- 
cuting officer, however, I could not adopt so narrow a view, 
but would have to contend for a construction of the words 
commensurate with the evil struck at. The very compre- 
hensiveness of the language used in every line of the section 
shows, I think, a special effort on the part of Congress to 
make the remedy here as broad as the evil. 

What that evil is was thus stated in an opinion by Attor- 
ney General Knox, holding that a person appointed as coun- 


40 Op. A. G. The President 301 


sel for the delegates of the United States to a Pan-American 
Conference, “as to both the intent and letter of the section, 
comes within the description of a ‘person holding any place 
of trust or profit or discharging any official function under 
or in connection with any executive department of the Gov- 
ernment of the United States.’ ” 

“The wisdom and policy of such a statute are obvious, and 
the reasons which operate to forbid one holding an important 
position in the Government to engage in the prosecution of 
claims against it, with the opportunity, real or suspected, 
to bring the influence of his position to bear in support of 
the claim he is advocating are operative also in the case of 
one holding such a place as that to which you refer.” (23 
Op. 533.) 

It is not easy to see how it is any. less an evil for persons 
holding responsible positions in the Alien Property Ad- 
ministration to be prosecuting claims against the United 
States than it would be, say, for persons holding correspond- 
ing positions in the Department of Agriculture to do so. 


MEMBERS OF CONGRESS SERVING IN THE ARMED FORCES 


An officer of the Army or the Navy is, in general, a person holding 
office under the United States. | 

Both the House and Senate, exercising their constitutional preroga- 
tive, have determined upon occasions in the past that service with 
the armed forces of the United States is incompatible with member- 
ship in the Congress. 

Under the practice which has long prevailed, Members of Congress 
may enter the armed forces by enlistment, commission or otherwise 
but thereupon cease to be Members of Congress provided the House 
or the Senate, as the case may be, chooses to act. 

It would be a sound and reasonable policy for the Executive Depart- 
ment to refrain from commissioning or otherwise utilizing the serv- 
ices of Members of Congress in the armed forces, and the Congress 
by exemptions in the Selective Training and Service Act of 1940 has 
recognized the soundness of this policy. 


DECEMBER 23, 1943. 
The PRESIDENT. 
My Dear Mr. Present: I am glad to comply with your 
request for my opinion concerning the legality of acceptance 
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of commissions in the armed forces by Members of the 
Congress. 

The Constitution (Art. I, Sec. 6, Cl. 2) provides that “no 
person holding any office under the United States, shall be a 
member of either House during his continuance in office.” 
An officer of the Army or the Navy is, in general, a person 
holding office under the United States. United States v. 
Mouat, 124 U.S. 303; United States vy. Carter, 217 U. S. 286; 
Hoeppel v. United States, 85 F. (2d) 237. It further pro- 
vides (Art. I, Sec. 5, Cl. 1) that “each House shall be the 
judge of the elections, returns and qualifications of its own 
members.” Exercising this authority both the House and 
the Senate have upon occasions in the past determined that 
service with the armed forces of the United States is in- 
compatible with membership in the Congress. These deci- 
sions are cited in the United States Code, Annotated, under 
Art. I, Sec. 6, Cl. 2 of the Constitution, and include the fol- 
lowing : House Miscellaneous Documents, 38th Cong., 2d sess., 
v. 3, p. 92 (Baker and Yell), p. 395 (Byington v. Vandever) ; 
Senate Miscellaneous Documents, 52d Cong., 2d sess., v. 6, 
p. 180 (Stanton v. Lane). 

I quote below from the report of the House Committee of 
Elections in the case of Byington v. Vandever: 

“He has no right as representative to absent himself from 
the House without leave; and if he does, is liable to be ar- 
rested by the officer of the House, and returned and punished. 
But he is also bound as an officer of the army to be with his 
regiment, (perhaps a thousand miles distant) ready to exe- 
cute the commands of his superior officer ; and for his default, 
is hable to punishment—it may be with death. Or his mili- 
tary superior may take him by force from his seat and duties 
in the House to his post in the army. 

“That such a physical impossibility as is thus created, to 
execute the duties of both offices, renders them incompatible, 
would seem to be beyond a doubt. 

“But there is also that in the nature of the powers incident 
to the two positions which renders them incompatible * * * 

“That no Member of this House shall be allowed to hold, 
at the same time, an incompatible office, and that no other 
department of this Government shall be allowed to exercise 
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any influence over its members, by distinctions and emolu- 
ments conferred, or any control by virtue of superior author- 
ity, are principles that involve the existence, integrity, and 
rights of the House, and the just distribution of the powers 
of the Government. They were deemed of such vital im- 
portance as to demand a place as an express provision of the 
Constitution, inserted after the fullest debate and considera- 
tion. 

“In view of the necessity of maintaining these principles in 
their full extent, the committee could not allow any extrane- 
ous circumstances to influence them. However much they 
might honor Colonel Vandever for his noble conduct, they 
must judge his rights by the same law that is applicable to 
the most undeserving member of the House. They have 
therefore felt compelled to report and ask the House to adopt 
the following resolution * * *.” 

The House adopted the resolution recommended by the 
Committee, declaring that the Member had not been entitled 
to his seat since the militia regiment in which he served as 
an officer was mustered into the service of the United States. 

The required conclusion is that under the practice (which 
appears to have long prevailed and which I see no occasion 
to disturb) Members of the Congress may enter the armed 
forces by enlistment, commission or otherwise. Upon entry 
into such service the individual ceases to be a Member of the 
Congress provided the House or the Senate, as the case may 
be, chooses to act. There have, of course, been cases in which 
the congressional body affected did not choose to raise the 
question. It would be a sound and reasonable policy for the 
Executive Department to refrain from commissioning or oth- 
erwise utilizing the services of Members of the Congress in 
the armed forces. The Congress has recognized the sound- 
ness of this policy by including in the Selective Training and 
Service Act of 1940, 54 Stat. 885, a provision exempting Mem- 
bers of the Congress from induction thereunder. 

Respectfully, 
FRANCIS BIDDLE. 


304 Guaranteeing Financing Institutions 


GUARANTEEING FINANCING INSTITUTIONS AGAINST LOSSES 
ON LOANS 


The Navy Department is authorized under Executive Order No. 9112 
and section 201, Title II, of the First War Powers Act, 1941, to 
enter into contracts with financing institutions, guaranteeing them > 
against losses on loans to war production contractors or subcon- 
tractors—such loans to be made, under prior commitments, on partial 
or total cancellation of such contracts and to be secured by money 
due and to become due under contracts so terminated. 


JANUARY 4, 1944. 
The SECRETARY OF THE Navy. 

My Dear Mr. Secrerary: The Under Secretary of the 
Navy has requested my opinion concerning the legality of the 
following contractual arrangements: . 

“The Navy Department desires to enter into contracts with 
financing institutions guaranteeing them against loss of prin- 
cipal and interest on loans made under commitments to con- 
tractors or subcontractors presently engaged in any business 
or operation deemed by the Navy Department necessary, | 
appropriate or convenient to the prosecution of the war. It 
is contemplated that such commitments and guarantees will 
be made prior to the termination of all of the borrower’s war 
production contracts, but that money will not be drawn down 
under such commitments until termination of all or a part 
of such war production contracts and will then be secured 
by an assignment of moneys due and to become due under 
contracts so terminated.” 

The Navy Department proposes to enter into such arrange- 
ments under Executive Order No. 9112 of March 26, 1942 
(7 F. R. 2367), issued pursuant to section 201 of Title II of 
the First War Powers Act, 1941 (55 Stat. 888). This section 
empowers the President to authorize any department or 
agency of the Government, exercising functions in connection 
with the prosecution of the war effort, to enter into contracts, 
amendments or modifications thereof, and to make advance, 
progress, or other payments thereon, without regard to. pro- 
visions of law relating to the making, performance, amend- 
ment, or modification of contracts, whenever he deems such 
action will facilitate prosecution of the war. 

Executive Order No. 9112 states the purpose to facilitate 
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the prompt and effective performance of war production 
contracts, and to that end authorizes the War and Navy 
Departments and Martime Commission to enter into con- 
tracts with Federal Reserve banks, the Reconstruction 
Finance Corporation or any other financing institution, 
guaranteeing them “against loss of principal or interest on 
loans, discounts or advances, or on commitments in connec- 
tion therewith * * *.” 

Within the purpose of the Executive Order, thus stated, 
the Navy Department is presently guaranteeing loans to 
war contractors. Congress has recognized the soundness of 
this purpose and procedure by appropriating funds “to 
carry out the provisions of Executive Order Numbered 9112 
of March 26, 1942.” Section 202, Sixth Supplemental Na- 
tional Defense Appropriation Act, 1942, April 28, 1942, 56 
Stat. 233; section 7, Small Business-Mobilization for War 
Purposes Act, June 11, 1942, 56 Stat. 355; section 114, Naval 
Appropriation Act, 1944, June 26, 1943, 57 Stat. 216; section 
5, Military Appropriation Act, 1944, July 1, 1943, 57 Stat. 
367. Your inquiry is whether present commitments to guar- 
antee future loans to war contractors would equally be within 
che scope of the order and congressional recognition. 

The Under Secretary’s request states that the purpose of 
this form of guarantee is to induce war contractors “to use 
their own current working capital for performance of war 
production contracts and not to hold it in reserve against the 
termination of war production contracts”: a purpose which 
the present type of guarantee does not effect. The legal 
memorandum which accompanied the request further states 
that apprehension lest on cancellation of contracts firms be 
left with assets frozen and without liquid funds for current 
pay rolls “has led to a reluctance on the part of many manu- 
facturers to maintain inventories and to make commitments 
necessary for the prompt and effective performance of con- 
tracts now outstanding, and a reluctance to enter into new 
war production contracts.” 

These statements demonstrate that the objectives of your 
contemplated guarantee are as clearly to assist the prompt 
and effective performance of war contracts as is the guaran- 
teeing of present loans. Each has the same purpose regard- 
less of when money thereunder is actually advanced. 
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Hence, it is my opinion that the type of contracts which 
you contemplate is within the wording and purpose of Execu- 
tive Order No. 9112, and of the statutes referred to above. 

Respectfully, 
FRANCIS BIDDLE. 


WAR LABOR DISPUTES ACT 


The provision in the War Labor Disputes Act and in Executive Order 
No. 9393 for the return of coal mines taken over by the Government 
within “sixty days after the restoration of the productive efficiency 
thereof prevailing prior to the taking of possession thereof” does not 
contemplate the return of the mines to their owners if, in the light of 
all the factors involved, the Secretary of the Interior has determined 
that this would result in a recurrence of strikes or stoppages which 
would require the Government again to take possession under the 
statute. 


JANUARY 14, 1944. 
The SEcRETaRY OF THE INTERIOR. 

My Dear Mr. Secrerary: In your letter of January 8, 
1944, you request my opinion concerning your duty with 
respect to the return to their owners of coal mines taken over 
by you pursuant to Executive Order No. 9393 of November 1, 
1943. Your specific inquiry is whether the Executive order 
and the provisions of section 3 of the War Labor Disputes 
Act (57 Stat. 163) require you to return a mine to its 
owner not later than the sixtieth day after it has reached 
its normal volume of production even though such a return 
to private ownership would in your opinion be likely to result 
in a work stoppage and further interruption in production 
with a consequent decline of the present level of production. 
Your letter states, in part: 

“If Congress contemplated that the volume of tonnage 
produced was to be the only determinant of ‘productive effi- 
ciency,’ it may be argued that the ‘productive efficiency’ 
prevailing at the bituminous coal mines in the possession 
of the Government prior to their taking by the Gov- 
ernment was restored during the week of November 15. 
During that week, the tonnage of bituminous coal produced 
throughout the Nation was as substantial as during any 
previous week in 1943. Although this high production rec- 
ord has not been uniformly maintained, it has not fallen be- 
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low the normal seasonal] levels. Nevertheless, based on our 
past experience with the coal mines, I am convinced that, 
despite the remarkably high production levels achieved at 
the mines, their restoration to the owners at this time, when 
the contract negotiations are not completed, might lead to a 
recurrence of the work stoppages which have meant so great 
a loss of coal production in the past and which at this time, 
when the coal shortage is so severe, may well spell disaster. 

“# * * My judgment is based upon the totality of my 
experience in the operation of the mines since I was first di- 
rected by Executive order of the President dated May 1, 1943, 
to assume possession on behalf of the Government, and is 
fortified by a careful investigation of the present conditions. 

“Briefly stated, the situation is this: 

“1. The position of the miners is, as it has been for some 
time, that they are unwilling to work without an existing 
operating contract. That they hold this position was made 
manifest when negotiations between the mine workers and 
the owners collapsed in April 1943, again in June, and still 
again in November. The total loss of the potential produc- 
tion in the four major stoppages occurring during that time 
is estimated at more than 40,000,000 tons. To the best of my 
information, and I am satisfied that my information is 
sufficient, the miners persist in their position. The slogan 
‘no contract, no work’ continues to represent the basic atti- 
tude of the miners with respect to the production of coal so 
long as the mines are in private hands. 

“2. The President’s Executive Order No. 9393, of Novem- 
ber 1, authorized and directed me to offer to the duly con- 
stituted representatives of the mine workers, a contract or 
contracts governing the terms and conditions of employment 
for the period of Government possession. Pursuant to this 
direction, the President of the United Mine Workers of 
America and I, as Secretary of the Interior, executed a 
memorandum of agreement providing for an extended work- 
day at the bituminous coal and anthracite mines in the Gov- 
ernment’s possession, heretofore under contract with the 
union, with payment at the rate of time and one-half for the 
estimated additional work in each day. The terms and con- 
ditions of work proposed in this agreement were approved by 
the War Labor Board and by the President of the United 
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States. They constituted a change in the terms and condi- 
tions of employment previously applicable at those mines in 
the possession of the Government which had been operated 
under contracts with the United Mine Workers of America 
expiring during 1943. This change contemplated and results 
in an increase of approximately $1.50 per day in the take- 
home of the individual bituminous coal miner, as compensa- 
tion for the additional time spent at work in the mines. The 
change, however, is effective only so long as the mines are 
in possession of the Government. Were the mines to be 
returned to the owners without an effective contract between 
the owners and the mine workers, continuing the same terms, 
approved by the War Labor Board, the mines would be 
authorized, in the absence of further governmental action, to 
operate thereafter only on the basis of the terms that were 
in effect at the time the Government took possession. In 
that case, the mines would revert to the shorter workweek 
existing before Government possession with a consequent 
reduction in the take-home of the individual miner. It is 
apparent, therefore, that what is involved is not merely the 
unrest that would probably result in the absence of a con- 
tract, but also a change in the terms and conditions of em- 
ployment which the miners would regard as adverse. 

“3. During the present period of Government possession 
and operation, owners of mines producing approximately 
6635 percent of the coal of the country have agreed with 
representatives of the mine workers on an operating contract 
which was submitted to the War Labor Board on December 
17 for determination as to whether its terms will be approved. 
Should the agreement be approved by the War Labor Board, 
contemplated price increases must be submitted to and ap- 
proved by the Office of Price Administration before the 
agreement can become effective. On the other hand, owners 
of mines producing approximately one-third of the country’s 
coal not only have failed to agree with their workers upon 
an operating contract but have declined to confer with a view 
to reaching such an agreement on the basis of the presently 
effective terms and conditions. Unless the proposed con- 
tracts are approved in the former case and until an agree- 
ment is reached in the latter case, the previous experience 
and present attitude make it entirely clear to me that the 
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mines have not yet reached a stage of productive efficiency. 
I am satisfied in each case that the present level of produc- 
tion is dependent upon continued Government possession 
until an operating agreement can be reached and approved. 
I am satisfied also that, in view of the delay which has already 
occurred, it is not likely that agreements will be approved 
and become effective in either case before the expiration of 
the sixty-day period from that date when the levels of pro- 
duction existing prior to the Government possession of the 
mines may have been restored.” | 

It is my opinion that you are not required to return the 
mines under the circumstances outlined. 

Executive Order No. 9393 provides: 

“Possession and operation of any mine or mines here- 
under shall be terminated by the Secretary of the Interior 
as soon as he determines that possession and operation here- 
under are no longer required for the furtherance of the war 
program, but in no event more than sixty days after the 
restoration of the productive efficiency thereof prevailing 
prior to the taking possession thereof.” 

Similarly, section 3 of the War Labor Disputes Act contains 
the following proviso: 

“Provided, That whenever any such plant, mine, or facil- 
ity has been or is hereafter so taken by reason of a strike, 
lock-out, threatened strike, threatened lock-out, work stop- 
page or other cause, such plant, mine or facility shall be re- 
turned to the owners thereof as soon as practicable, but in no 
event more than sixty days after the restoration of the pro- 
ductive efficiency thereof prevailing prior to the taking of 
possession thereof * * *.” 

The same standard is prescribed in both the War Labor 
Disputes Act and Executive Order No. 9393 for the termina- 
tion of Government custody of the coal mines. Your ques- 
tion, therefore, turns upon a construction of the phrase 
“restoration of the productive efficiency thereof prevailing 
prior to the taking possession thereof” as used in both the 
Executive order and the War Labor Disputes Act. 

One of the purposes of the War Labor Disputes Act, as 
stated in its title, is to prevent “strikes, lock-outs, and stop- 
pages of production.” In furtherance of this purpose the 
act provides that in cases of strikes or threatened strikes 
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possession of plants, mines and facilities may be taken by the 
Government in order to prevent such strikes or to bring them 
toa halt. The act further provides in section 6 that “when- 
ever any plant, mine, or facility is in the possession of the 
United States, it shall be unlawful for any person (1) to 
coerce, instigate, induce, conspire with,.or encourage any 
person, to interfere, by lock-out, strike, slow-down, or other 
interruption, with the operation of such plant, mine, or 
facility, or (2) to aid any such lock-out, strike, slow-down, 
or other interruption interfering with the operation of such 
plant, mine, or facility by giving direction or guidance in 
the conduct of such interruption, or by providing funds for 
the conduct or direction thereof or for the payment of strike, 
unemployment, or other benefits to those participating 
therein.” The section prescribes penalties for violations of 
its provisions. It is important to note that section 6 applies 
only while possession is in the United States. Upon return of 
the mines to their private owners its provisions will cease to 
operate as a deterrent to strikes and stoppages. 

It seems obvious that even though the previous level of 
production may be fully restored under Government pos- 
session, it is inconsistent with the purposes of the act to 
return the mines to their private owners if, in the light of 
all factors involved, you have concluded that the return 
will result in a recurrence of strikes or stoppages which will 
require the Government again to take possession under the 
act. The return of possession to the owners of the mines 
under such circumstances would frustrate the purposes of 
the original seizure. To hold that return of possession is 
required in the face of a threatened recurrence of strikes 
or work stoppages would compel the Government to go 
through the idle ceremony of relinquishing possession under 
one Executive order and retaking possession under another. 
This would render the criminal provisions of the act in- 
applicable at the very time when they may be needed to 
promote the purposes of the Congress in enacting the War 
Labor Disputes Act. 

The legislative history of the proviso of section 3 makes 
it clear that the Congress could not have intended this 
anomalous result. Sections 7 and 11 of the bill, as passed 
by the House, provided that a plant or mine in the possession 
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of the Government should be returned to the owners as 
soon as practicable “but in no event more than sixty days 
after the termination of the conditions which caused pos- 
session * * * to be so taken.” The conference report 
specifically states that the meaning of section 3 of the bill, 
as finally adopted, is substantially the same as that intended 
by sections 7 and 11 of the House bill. (H. Rept. No. 581, 
78th Cong., 1st sess., p. 7) The conditions which caused 
possession to be taken continue to exist so long as there is a 
serious threat of recurring strikes or stoppages if the mines 
are returned. 

Accordingly, I conclude that, under the conditions out- 
lined in your letter, productive efficiency has not been re- 
stored within the meaning of section 3 of the War Labor 
Disputes Act. The productive efficiency of a mine cannot 
be determined alone by the physical volume of coal pro- 
duced at a given time; it is also necessary to consider whether, 
if the Government relinquishes possession, there will be 
further interferences with production through strikes or 
stoppages or threats of strikes or stoppages. 

In view of your conclusion that the relinquishment of 
Government control will result in a renewal of the labor 
disturbances that led the President to authorize you to take 
possession of the mines, I believe that you are not required, 
under present conditions, to return the mines to their owners. 

Respectfully yours, 
FRANCIS BIDDLE. 


EFFECTIVE DATE OF INCREASED POSTAL RATES 


Title IV of the Revenue Act of 1943, providing certain increases in 
postal rates, will become effective on Sunday, March 26, 1944, which 
is the thirtieth day after passage of the measure over the Presi- 
dential veto. : 

Fesruary 28, 1944. 

The Postmaster GENERAL. 

My Dear Mr. Postmaster GENERAL: In your letter of Feb- 
ruary 25 you request my opinion as to the effective date of 
Title IV of Public Law No. 235, entitled “Revenue Act of 
1943,”” which, as you indicate, became a law upon passage 
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over the Presidential veto at 12:49 P. M., February 25, 1944 
(58 Stat. 21, 69). 

Section 401 of Title IV, relating to postal rates, provides 
as follows: 

“Except as otherwise expressly provided, this title shall 
take effect on the thirtieth day after the date of the enactment 
of this Act.” 

It is my opinion that Title IV of the statute will become 
effective on Sunday, March 26, 1944. The phrase, “except 
as otherwise provided,” is a general one repeated in most 
titles of the act. ‘There are no such exceptions in Title IV. | 

Respectfully, 
FRANCIS BIDDLE. 


POWERS OF THE PRESIDENT UNDER THE WAR LABOR DIE&- 
PUTES ACT TO SEIZE PROPERTIES AFFECTED BY STRIKES 


Under the circumstances stated the President is authorized by sec- 
tion 3 of the War Labor Disputes Act and by his constitutional and 
statutory powers as Chief Executive and Commander in Chief of the 
Army and Navy to direct the Secretary of Commerce to take posses- 
sion of and to operate the retail store, mail order division, and 
other plants and facilities of Montgomery Ward & Co., in Chicago, 
Til. 

Apri 22, 1944. 

The PRESIDENT. 

My Dear Mr. Preswwent: My opinion has been requested 
on the legality of a proposed Executive order directing the 
Secretary of Commerce to take possession of and to operate 
certain plants and facilities of Montgomery Ward and Com- 
pany in Chicago, Illinois, in which a strike is now in progress. 
From information received from other agencies and depart- 
ments of the Government, I understand that the relevant facts 
are as follows: | 

Montgomery Ward is an Illinois corporation with its prin- 
cipal place of business in Chicago, Illinois. It is engaged in 
selling commodities by mail order and at retail and in manu- 
facturing certain of the commodities that it sells. In the 
fiscal year 1943 the Company’s gross sales amounted to $634,- 
276,000. It is one of the two largest mail order houses in the 
United States. The more important items of merchandise 
that the Company handles include automobile supplies; build- 
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ing materials; farm machinery, equipment and supplies, in- 
cluding repair parts; heating apparatus; plumbing supplies; 
electrical supplies; clothing and shoes; drugs; furniture; 
hardware; home furnishings; drygoods; and tiles. The 
Company’s plants and facilities in Chicago, Ilinois, include a 
warehouse, a mail order division and a retail store. It also 
operates mail order establishments in 8 other States and retail 
stores in each of the other 47 States. The total number of the 
retail stores is in excess of 600. The Company employs ap- 
proximately 70,000 persons. No exact information as to the 
number of its customers is available, but it is conservatively 
estimated that they number in the millions. The Company 
owns four factories which manufacture paints, varnish, 
fencing, and part of the farm equipment and supplies sold 
by the Company. The paint factory is located at Chicago 
Heights, Dllinois. Other commodities distributed by the 
Company are bought by it directly from manufacturers. 

At the present time Hummer Manufacturing Company, a 
division of Montgomery Ward and Company, located at 
Springfield, Illinois, is engaged in making carburetors, pro- 
pellers and gun mounts for military aircraft. Hummer 
Manufacturing Company also makes farm supplies and ma- 
chinery, including repair parts. Other divisions of Mont- 
gomery Ward and Company are engaged in making or dis- 
tributing other goods that are essential to the maintenance of 
the war economy. The Company is an important distributor 
of general farm supplies and of farm machinery, such as corn 
and cotton planters, deep and shallow well systems, soil pul- 
verizers, hay loaders, and poultry and farm equipment. Ap- 
proximately 75% of the mail order customers of the Company 
are farmers, engaged in the production of essential agricul- 
tural commodities, who live in areas where they must depend 
upon mail order houses for many necessary articles. 

Government agencies have recognized the importance of 
the Company to our war economy. The War Production 
Board has granted the Company priority ratings for the ma- 
terials it uses in the manufacture of commodities such as farm 
pumps, cream separators, paint, work clothing, wire and 
chain, that the Board regards as essential to the war effort. 
The War Production Board has also assigned preference rat- 
ings to Montgomery Ward to enable it to buy from manufac- 


314 Power to Seize Properties Affected by Strikes 


turers other goods, for example, farm equipment, tools, and 
supplies of various kinds, that are required for essential 
civilian uses. Since April 1942, the Chicago branch of the 
Company has filed with the War Production Board approxi- 
mately 36,000 applications for preference ratings of this kind. 
Because of the scarcity of paper and paper products, it is 
impossible to obtain shipping containers without a preference 
rating from the War Production Board. Montgomery Ward 
has been given preference ratings to enable it to buy contain- 
ers for packaging merchandise to fill mail orders. Further- 
more, the War Production Board has given Montgomery 
Ward and Company a preference rating for maintenance, 
repair and operating supplies which enables the Company 
to get supplies that would otherwise be unobtainable. Be- 
cause of the Company’s importance to the war economy, the 
Office of Defense Transportation has granted certificates of 
war necessity for approximately 45 trucks that are either 
owned or operated by the Company in various areas of the 
country. 

For a number of years the Company has been engaged in 
disputes with its employees. Since 1939 labor controversies 
in the Company’s plants in St. Paul, Minnesota; Kansas City, 
Missouri; and Portland, Oregon, have led to four proceed- 
ings before the National Labor Relations Board. In each of 
the cases the National Labor Relations Board found that the 
Company had engaged in unfair labor practices and entered 
orders directing the Company to cease its illegal activities. 
In three of the cases the orders of the National Labor Rela- 
tions Board were affirmed in whole or in part by Circuit 
Courts of Appeals. In the other case, the first order made by 
the National Labor Relations Board having been set aside 
by a Circuit Court 01 Appeals, the Board, after rehearing, 
entered a second order which directed the Company to rein- 
state certain discharged employees and to cease unfair labor 
practices. The Company did not appeal from this order. 

Since 1940 the Company has been engaged in a dispute with 
its employees in Chicago. The issues have been: (1) the 
right of the United Mail Order, Warehouse & Retail Em- 
plovees Union of the United Retail, Wholesale & Department 
Store Employees of America to represent the employees for 
purposes of collective bargaining and (2) the terms and 
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conditions of the agreements between the Company and the 
union, particularly those relating to union security, arbitra- 
tion of employee grievances, and seniority. The issues as 
to the representation of different units of the Company’s 
employees were determined by two certifications by the Na- 
tional Labor Relations Board, one made on August 26, 1940, 
the other on February 28, 1942, and by voluntary recognitions 
of the union made by the Company on April 27, 1942, and May 
18, 1942. In the proceedings before the National Labor Rela- 
tions Board which resulted in the certification dated Feb- 
ruary 28, 1942, the Board found that the Company had been 
guilty of unfair labor practices in its plant in Chicago.’ 

On June 2, 1942, the Secretary of Labor, pursuant to Execu- 
tive Order 9017, dated January 12, 1942, certified to the War 
Labor Board a dispute between the certified union and the 
Company over those terms and conditions of the collective 
bargaining agreement that related to union security, arbi- 
tration of employee grievances, and seniority. The Com- 
pany then took the position that it would never agree to 
include in the contract any provisions for arbitration of 
employee grievances, seniority, or union security. The Com-. 
pany also objected to the jurisdiction of the Board. After a 
hearing, the public, industry and labor members of the Board, 
on June 29, 1942, unanimously decided that the dispute, if not 
peacefully settled, might interfere with the effective prosecu- 
tion of the war, and that the dispute therefore fell within the 
Board’s jurisdiction. 

A panel, composed of representatives of industry, labor 
and the public, heard the case for the Board and issued a 
unanimous report in two parts. The first part, dated August 
31, 1942, dealt with the question of wages. On September 5, 
1942, the Board unanimously adopted this part of the panel 
report and incorporated its recommendations in a directive 
order of the Board. The Company voluntarily accepted this 
order. 

The second part of the panel report, dated October 18, 1942, 
dealt with the questions of union security, arbitration of em- 


The statement in the last sentence of the paragraph was based upon a mis- 
apprehension regarding the facts. The complaint charging unfair labor prac- 
tices in the Chicago plant of Montgomery Ward & Co. was dismissed by the 
National Labor Relations Board. 
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ployee grievances, and seniority. On November 5, 1942, the 
Board, following the recommendations contained in part 
two of the report, unanimously directed the Company to 
include provisions for union security, arbitration and senior- 
ity in its agreement with the union. In a letter to the Board, 
dated November 13, 1942, the company rejected this order but 
stated that if the President of the United States as Com- 
mander-in-Chief directed the Company to respect the order, 
it would respectfully obey. On November 18, 1942, you wrote 
a letter to the President of the Company, directing the Com- 
pany to comply with the Board’s order of November 5, 1942. 
Thereafter, the Company stated that it would comply with 
this direction and on December 8, 1942, the agreement became 
effective. Under the Board’s order the agreement was to 
remain in force for one year. 

Prior to the expiration of the contract on December 8, 1943, 
the Company notified the union that upon the termination of 
the contract it would not recognize the union or negotiate a 
renewal of the agreement. The Company took this position 
on the ground that despite the prior certification by the Na- 
tional Labor Relations Board, the union no longer repre- 
sented a majority of the employees in the warehouse and re- 
tail store, the two major bargaining units designated by the 
National Labor Relations Board. On December 6, 1943, the 
ensuing labor dispute was certified to the National War Labor 
Board by the Secretary of Labor and the United States Con- 
ciliation Service pursuant to the War Labor Disputes Act, 
which had become law on June 25, 1943. 

A public hearing was held before the National War Labor 
Board on December 16, 1943. On January 13, 1944, the Board 
directed that the terms and conditions of the contract should 
be extended without change for a period of 30 days provided 
that the union should within that time commence a proceed- 
ing before the National Labor Relations Board for a determi- 
nation of the representation question. The Board further di- 
rected that 1f the union did begin such a proceeding, the terms 
and conditions of the contract should continue to govern the 
relation between the parties until the issue as to the right 
of representation had been determined, or until further order 
of the National War Labor Board. Thereafter, the union 
complied with the Board’s order by commencing a proceed- 
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ing before the National Labor Relations Board, but the Com- 
pany refused to extend the contract or to comply with its 
provisions. After a hearing on March 29, 1944, the National 
War Labor Board directed the Company to restore the status 
quo by complying with the order of January 13, 1944, and to 
maintain the status quo thereafter until the issue as to rep- 
resentation had been finally determined. The Company has 
refused to accept this order. 

Repeated efforts by the War Labor Board to persuade the 
Company to maintain the status quo in Chicago so that the 
issue of representation could be decided in a peaceful and 
orderly way failed, and on April 12, 1944, the union called a 
strike in the Chicago plant. Approximately 5,500 persons 
are employed in the plant, and it 1s estimated that the greater 
part of these employees are now on strike. The National 
War Labor Board states that there is substantial and imme- 
diate danger that this labor disturbance will spread to other 
plants and facilities of Montgomery Ward and Company, in- 
cluding those of Hummer Manufacturing Company which is 
now engaged in making parts for military aircraft. The 
Board also represents that there is a real and present danger 
' that the disturbance will spread to the plants and facilities 
of other companies, both in the Chicago area and elsewhere, 
that are engaged in producing essential civilian and military 
goods. Local unions in Chicago in many of the important 
war plants have voted to support the Montgomery Ward em- 
ployees who are on strike. The National Brotherhood of 
Teamsters, Chauffeurs, and Helpers of the American Fed- 
eration of Labor in Chicago are refusing to make deliveries 
to, or to take shipments from, Montgomery Ward and Com- 
pany. Various affiliates of the railway brotherhoods have 
refused to handle deliveries to, or shipments from, Montgom- 
ery Ward and Company. 

The National War Labor Board has issued four other or- 
ders involving labor disputes arising in the plants and facili- 
ties of Montgomery Ward in Oakland, California; Portland, - 
Oregon ; Denver, Colorado; Detroit, Michigan; and Jamaica, 
New York, and in the plant and facilities of Hummer Manu- 
facturing Company at Springfield, Illinois. The Company 
has refused to accept or to comply with any of these orders. 

The War Labor Board states that the Company’s repeated 
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refusals to accept the orders of the Board and the recurring 
disputes bet ween the Company and its employees threaten to 
impair or to break down the machinery for the peaceful and 
orderly adjustment of war-time labor disputes established by 
the Congress in the War Labor Disputes Act, approved June 
25, 1943, c. 144, 57 Stat. 163. 

By a unanimous vote of its members the National War 
Labor Board has referred this matter to you for appropriate 
action. In the letter of reference, dated April 13, 1944, 
Mr. Davis, the chairman of the Board, stated that the reper- 
cussions of the situation in Chicago “may have a serious 
effect on the war effort.” 

In my opinion, the facts that have been summarized justify 
the following conclusions: 

(1) Montgomery Ward and Company is engaged in activ- 
ities of a kind essential to the maintenance of our war 
economy. An interruption or stoppage of the Company’s 
activities would have an adverse effect upon the war effort. 

(2) There is a real and present danger that the labor dis- 
pute that is now interrupting the operations of the plants and 
facilities of the Company in Chicago may extend throughout 
the nation and interrupt the operations of other plants and — 
facilities of the Company. There is an equally real and pres- 
ent danger that the dispute will breed other labor controver- 
sies that will interrupt the operations of plants and facilities 
of other companies, both in the Chicago area and elsewhere, 
that are engaged in making or distributing goods or perform- 
ing services that are essential to the war effort. 

(3) There is now no reason to expect that the disputes be- 
tween the Company and its employees in Chicago and else- 
where in the United States will be settled promptly and 
peacefully either by agreement or by the machinery that 
Congress has set up in the War Labor Disputes Act. 

The basic legal question is whether you have the authority 
to take possession of and to operate the plants and facilities 
of Montgomery Ward and Company in Chicago in order to 
prevent a serious interference with the war effort. Section 
3 of the War Labor Disputes Act provides in part as follows: 


The power of the President under the foregoing pro- 
visions of this section to take immediate possession of any 
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plant upon a failure to comply with any such provisions, 
and the authority granted by this section for the use and 
operation by the United States or in its interests of any 
plant of which possession is so taken, shall also apply as 
hereinafter provided to any plant, mine, or facility 
equipped for the manufacture, production, or mining of 
any articles or materials which may be required for the 
war effort or which may be useful in connection there- 
with. Such power and authority may be exercised by 
the President through such department or agency of the 
Government as he may designate, and may be exercised 
with respect to any such plant, mine, or facility when- 
ever the President finds, after investigation, and pro- 
claims that there is an interruption of the operation of 
such plant, mine, or facility as a result of a strike or other 
labor disturbance, that the war effort will be unduly im- 
peded or delayed by such interruption, and that the exer- 
cise of such power and authority 1s necessary to insure 
the operation of such plant. mine, or facility in the inter- 
est of the wareffort * * *. 


On the basis of the facts that have been summarized, and 
the conclusions that those facts justify, it is my opinion, first, 
that the plants and facilities of Montgomery Ward are the 
kind of plants and facilities whose seizure is authorized by 
section 3 and, second, that you may properly make the find- 
ings required by section 3 as a condition precedent to the 
exercise of the power that it confers. I believe, therefore, 
that section 3 of the War Labor Disputes Act authorizes you 
to take possession of and to operate the plants and facilities 
of Montgomery Ward and Company. 

It is not necessary, however, to rely solely upon the provi- 
sions of section 3 of the War Labor Disputes Act. As Chief 
Executive and as Commander-in-Chief of the Army and 
Navy, the President possesses an aggregate of powers that 
are derived from the Constitution and from various statutes 
enacted by the Congress for the purpose of carrying on the 
war. The Constitution lays upon the President the duty “to 
take care that the laws be faithfully executed.” The Consti- 
tution also places on the President the responsibility and in- 
vests in him the powers of Commander-in-Chief of the Army 
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and Navy. In time of war when the existence of the nation 
is at stake, this aggregate of powers includes authority to take 
reasonable steps to prevent nation-wide labor disturbances 
that threaten to interfere seriously with the conduct of the 
war. The fact that the initial impact of these disturbances 
is on the production or distribution of essential civilian goods 
is not a reason for denying the Chief Executive and the Com- 
mander-in-Chief of the Army and Navy the power to take 
steps to protect the nation’s war effort. In modern war the 
maintenance of a healthy, orderly, and stable civilian econ- 
omy is essential to sucessful military effort. The Congress 
has recognized this fact by enacting such statutes as the 
Emergency Price Control Act of 1942; the act of October 2, 
1912, entitled “An Act to Amend the Emergency Price Con- 
trol Act of 1942, to aid in preventing inflation, and for other 
purposes”; the Small Business Mobilization Law of June 11, 
1942; and the War Labor Disputes Act. Even in the absence 
of section 3 of the War Labor Disputes Act, therefore, I be- 
lieve that by the exercise of the aggregate of your powers as 
Chief Executive and Commander-in-Chief, you could law- 
fully take possession of and operate the plants and facilities 
of Montgomery Ward and Company if you found it neces- 
sary to do so to prevent injury to the country’s war effort. 

I conclude that in the circumstances of this case section 3 
of the War Labor Disputes Act and your constitutional and 
statutory powers as Chief Executive and Commander-in- 
Chief of the Army and of the Navy, considered either sep- 
arately or together, authorize you to direct the Secretary of 
Commerce to take possession of and to operate the plants and 
facilities of Montgomery Ward and Company in Chicago, 
Illinois. | 

The proposed Executive order, presented by the Chairman 
of the National War Labor Board and forwarded for my 
consideration by the Director of the Bureau of the Budget, 
has my approval as to form and legality. 

Respectfully yours, 
FRANCIS BIDDLE. 
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DISPOSITION OF VESSELS STRICKEN FROM NAVY REGISTER 


Section 5 of the act of March 3, 1883, conferring authority on the Sec- 
retary of the Navy to dispose of vessels stricken from the Navy 
Register, has not been repealed by section 4 of the act of February 
19, 1943. 

Repeal of an earlier statute by implication is not favored. Unless there 
is a clear indication of the intention of the legislature, the courts 
give effect to both statutes, if possible. 


JUNE 14, 1944. 
THE SECRETARY OF THE Navy. 

My pear Mr. Secretary: I have your letter of June 7, 1944, 
in which you request my opinion as to whether section 5 of 
. the act of March 3, 1883, c. 141, 22 Stat. 599 (34 U.S. C. 492), 
conferring authority upon the Secretary of the Navy to dis- 
pose of vessels stricken from the Navy Register, is limited or 
repealed by section 4 of the act of February 19, 1943, c. 1, 57 
Stat. 4 (22 U.S. C., Sup. III, following section 412). 

Section 5 of the act of March 3, 1883, authorizes the Sec- 
retary of the Navy to sell vessels stricken from the Navy Reg- 
ister pursuant to the provisions of the act of August 5, 1882, 
c. 391, 22 Stat. 296 (34 U.S. C. 491). The section directs the 
Secretary of the Navy to cause the vessels that have been 
stricken from the register to be appraised, and, if he deems it 
in the best interests of the United States, to sell the vessels by 
sealed competitive bids at the highest price above the ap- 
praised value after public advertisement and subject to statu- 
tory requirements as to deposit and bond. It provides also 
that no vessel of the Navy shall be sold except in accordance 
with this section unless the President directs otherwise in 
writing. The authority conferred upon the President has 
been broadly construed. Levinson v. United States, 258 U.S. 
198, 201; 39 Op. A. G. 484, 489. | 

There are, as you know, other statutes that relate to the 
disposition of vessels; for example, section 14 (a) of the act 
of June 28, 1940, c. 440, 54 Stat. 681 (34 U.S. C. 546e) and the 
act of April 29, 1943, c. 81, 57 Stat. 69 (50 U.S. C. App., Sup. 
ITI, 1801-1304), as amended by the act of May 18, 1944, c. 
199, 58 Stat. 223. Since you have not requested me to con- 
sider these other statutes, I shall not express any views as 
to their application. 
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Section 4 of the act of February 19, 1943, provides: 

“Sec. 4. Hereafter any ship, boat, barge, or floating dry- 
dock of the Navy may be leased in accordance with the act 
approved March 11, 1941 (55 Stat. 31), but not otherwise dis- 
posed of, for periods not beyond the termination of the pres- 
ent wars, but title thereto shall remain in the United States.” 

(The act of March 11, 1941, c. 11, 55 Stat. 31, 22 U.S. C., 
Sup. III, 411-419, is commonly known as the “Lend-Lease” 
Act.) 

Reference is made in your letter to Executive Order 9425 
which established the Surplus War Property Administra- 
tion (9 F. R. 2071). I understand that you did not intend 
to present for my consideration any question as to the con- 
struction of that Executive order and that the only question 
you wish me to consider is whether section 5 of the act of 
March 3, 1883, has been repealed by section 4 of the act of 
February 19, 1943. 

Your letter states that you have concluded that section 4 
of the act of February 19, 1943, was intended to limit the au- 
thority to dispose of vessels to foreign governments con- 
ferred upon the President and the Secretary of the Navy by 
the Lend-Lease Act but was not intended to repeal or to alter 
the authoritv to dispose of vessels conferred upon the Secre- 
tary of the Navy by the act of March 3, 1883. 

Section 4 of the act of February 19, 19438, expressly limits 
the authority conferred upon the President and the Secretary 
of the Navy by the Lend-Lease Act to lease and to sell or 
otherwise transfer title to naval vessels to foreign govern- 
ments whose defense the President has determined is essen- 
tial to the defense of the United States; it does not expressly 
refer to any other statute. It is an accepted principle of 
statutory construction that repeal of an earlier statute by i1m- 
plication is not favored. Unless there is a clear indication 
of the intention of the legislature, the courts give effect to 
both statutes, if possible. A recent statement of this prin- 
ciple may be found in United States v. Borden Co., 308 U.S. 
188, 198-199. 

The suggestion that section 4 was intended to impose a 
broad limitation upon the power of the Secretary of the Navy 
to dispose of naval vessels and to prevent disposition of those 
vessels under statutes other than the Lend-Lease Act, arises 
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from the fact that the phrase “but not otherwise disposed of” 
follows the reference to the Lend-Lease Act in the section. 
The position of the phrase in the section, however, is not in 
itself an indication that the statute was intended to govern 
disposition of vessels under statutes other than the Lend- 
Lease Act. Apart from that phrase, the words of section 4 
refer to the Lend-Lease Act. The fact that the phrase “but 
not otherwise disposed of” was inserted after rather than be- — 
fore the reference to the Lend-Lease Act is not an indication 
of an intention to limit the authority conferred by other stat- 
utes, particularly since the remainder of the section following 
the phrase refers to the Lend-Lease Act. 

The correctness of this construction is made clearer if we 
examine the reason why the phrase was used. Section 3 of 
the Lend-Lease Act confers on the President broad power to 
authorize the Secretary of the Navy to sell or otherwise trans- 
fer title to, as well as to lease, vessels to foreign governments 
whose defense the President deems vital to the defense of the 
United States. To limit the broad authority to transfer title 
to foreign governments it was necessary to prohibit disposi- 
tions under that statute otherwise than by lease. That ob- 
jective would not have been accomplished by merely limiting 
the power to lease. 

The legislative history of the act supports this construc- 
tion. Section 4 was proposed by the Naval Affairs Commit- 
tee of the House of Representatives as an amendment to a bill 
suggested by the Secretary of the Navy. Explaining the rea- 
sons for the addition of the section, the Committee in its re- 
port stated (H. Rept. 65, 78th Cong. 1st Sess., p. 4) : 

‘The other amendment incorporated by the committee (sec. 
4) provides that any ship, boat, barge, or floating drydock 
of the Navy may be leased in accordance with the Lend-Lease 
Act but that they cannot be otherwise disposed of and that 
title thereto shall remain in the United States. The com- 
mittee is of the opinion that, while‘it is in the national inter- 
est to lease the above items to other members of the United 
Nations, still, where it is practicable to do so, title thereto 
should remain in the United States.” 

A very similar statement as to the purpose of section 4 
was made by the Senate Naval Affairs Committee (S. Rept. 
51, 78th Cong., 1st Sess., pp. 3-4). 
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In the debates in both Houses of Congress, reference was 
made to the Lend-Lease Act and the effect of section 4 upon 
the power to dispose of vessels to foreign governments under 
that act (89 Cong. Rec. 517, 518, 519, 935). There is no indi- 
cation in the legislative history of the statute that the Con- 
gress intended to repeal section 5 of the act of March 3, 
1883. 

It is my opinion therefore, that section 5 of the act of 
March 3, 1883, has not been repealed by section 4 of the act 
of February 19, 1943. If it were proposed to sell any vessel 
of the Navy to any foreign government under section 5 of the 
act of March 3, 1883, a question might arise whether the 
power to do so has been limited or qualified by the enact- 
ment of section 4 of the act of February 19, 1943. I assume, 
however, that this question is not now raised for my consid- 
eration. 

Sincerely yours, 
FRANCIS BIDDLE. 


COURT-MARTIAL OF MERCHANT SEAMEN; FORFEITURE 
OF PAY 


Pending a judicial determination of the question, where a sentence of 
a court-martial imposing forfeiture of pay upon a seaman employed 
on a vessel owned by or chartered to the United States is regular on 
its face, it is the duty of the executive branch to comply with the 
sentence and to withhold the pay. 

In such a case there would seem to be “sufficient cause” for withholding 
wages within the meaning of R. S. 4529, as amended. 


JuLY 1, 1944. 
The PRESIDENT. 

My Dear Mr. PresipenT: I have the honor to comply with 
your request of May 10, 1944, for my opinion on two questions 
which are stated in the accompanying memorandum of the 
Administrator of the War Shipping Administration. The 
first paragraph of the memorandum reads as follows: 

“Sentences including forfeitures of pay instead of fines 
have in many cases been imposed by military and naval 
courts-martial on merchant seamen employed on vessels 
owned by or bareboat chartered to the United States through 
the War Shipping Administration. Such seamen are paid 
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by the United States through General Agents operating the 
vessels under the General Agency Service Agreement, a copy 
of which is attached. The question is whether the sums for- 
feited should be withheld from the pay of such seamen, and if 
so what disposition should be made of the sums so withheld.” 

The last sentence of this paragraph asks, first, “whether 
the sums forfeited should be withheld from the pay of such 
seamen.” As I understand this question, the Administrator 
is not asking me for an opinion as to the authority of a court- 
martial to exercise military or naval jurisdiction over mer- 
chant seamen and to impose a sentence of forfeiture of pay. 
That question could be dealt with only on the basis of the facts 
of a particular case. I construe the question as asking for 
advice as to the administrative obligations of the War Ship- 
ping Administration in a case where the sentence of a court- 
martial, regular on its face, has imposed forfeiture of pay 
upon a seaman serving on a vessel that is owned by the United 
States or chartered to the United States by a bareboat charter 
executed by the War Shipping Administration on behalf of 
the United States. 

There are a number of statutes regulating the wages of sea- 
men. The question of the effect of these statutes upon the 
authority of a court-martial to impose a sentence of forfeiture 
of pay upon a seaman employed on a vessel owned by or 
chartered to the United States has not been passed upon by 
the courts. Pending a judicial determination of this ques- 
tion, it seems to me that where the sentence of a court-martial 
imposing forfeiture of pay upon a seaman is regular on its 
face, it is the duty of all officers, employees and agents of the 
executive branch to comply with the sentence and to withhold 
the pay. See Lrskine v. Hohnbach, 14 Wall. 613, 616; Moore 
Ice Cream Co. v. Rose, 289 U.S. 373, 381; Miguel v. McCarl, 
291 U.S. 442; McCarl v. United States, 30 Fed. (2d) 561; 
38 Op. A. G. 124, 126. In such case there would seem to be 
“sufficient cause” for withholding wages, within the meaning 
of that term as used in section 4529 of the Revised Statutes, 
as amended (act of March 4, 1915; 38 Stat. 1164; U. S. C., 
title 46, sec. 596). Collie v. Ferguson, 281 U.S. 52; McCrea 
v. United States, 294 U. S. 23, 30. Moreover, it is question- 
able whether a claim for double wages under section 4529 of 
the Revised Statutes, as amended, will lie against the United 
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States. This Department takes the position that it will not; 
and this position has been sustained by the Circuit Court of 
Appeals for the Second Circuit. McCrea v. United States, 
70 Fed. (2d) 682. On certiorari (McCrea v. United States, 
supra), the Supreme Court did not pass upon the question. 
The second question is what disposition should be made of 
the sums so withheld. This seems to raise a matter of ac- 
counting practice. It is suggested that the Administrator 
should obtain the opinion of the Comptroller General on this 
point. 
Respectfully yours, 
JAMES P. McGRANERY, 
Acting Attorney General. 


CONFIDENTIAL TREATMENT OF CENSUS RECORDS 


The Archivist of the United States is legally bound to observe the 
various provisions of the census laws governing the confidential 
treatment of census records with respect to those census records 
which are transferred into his custody pursuant to the National 
Archives Act. 

Avausr 14, 1944. 

THE SECRETARY OF COMMERCE. 

My Dear Mr. Secretary: Your letter to me, dated July 31, 
1944, reads in part as follows: 

“The Bureau of the Census has completed microfilming the 
volumes containing the census of population records of the 
decennial censuses of 1880 and 1910, and has partially micro- 
filmed the volumes for 1930. The Bureau is greatly in need 
of space to take care of the agricultural census for 1945, and 
it is proposed to transfer to the National Archives the above- 
mentioned volumes provided that there must be accorded to 
these records by the Archivist the same confidential treatment 
as is by law required of this Department.” 

In connection with this transfer you ask for my opinion on 
the question “whether the Archivist is legally bound to ob- 
serve the various provisions of the census laws governing 
the confidential treatment of census records with respect to 
those census records which are transferred into his custody 
pursuant to the Nationa] Archives Act.” 

The act of June 19, 1934, c. 668, 48 Stat. 1122 (44 U.S. C. 
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800), creating the Office of Archivist of the United States, 
provides in part as follows: 

“Seo. 3. All archives or records belonging to the Govern- 
ment of the United States (legislative, executive, judicial, and 
other) shall be under the charge and superintendence of the 
Archivist to this extent: He shall have full power to inspect 
personally or by deputy the records of any agency of the 
United States Government whatsoever and wheresoever lo- 
cated, and shall have the full cooperation of any and all per- 
sons in charge of such records in such inspections, and to 
requisition for transfer to the National Archives Establish- 
ment such archives, or records, as the National Archives 
Council, hereafter provided, shall approve for such transfer, 
and he shall have authority to make regulations for the ar- 
rangement, custody, use, and withdrawal of material de- 
posited in the National Archives Building: Provided, That 
any head of an executive department, independent office, or 
other agency of the Government may, for limited periods, not 
exceeding in duration his tenure of that office, exempt from 
examination and consultation by officials, private individuals, . 
or.any other persons such confidential matter transferred 
from his department or office, as he may deem wise.” 

“Sec. 11. All Acts or parts of Acts relating to the charge 
and superintendency, custody, preservation, and disposition 
of official papers and documents of executive departments 
and other governmental agencies inconsistent with the pro- 
visions of this Act are hereby repealed.” 

The Archivist states that it is his opinion that records 
transferred to the National Archives remain subject to all 
statutory provisions regarding confidential treatment, and 
that the proviso authorizing the head of a department or 
agency to exempt confidential matter from examination fora 
period not exceeding in duration his tenure of that office re- 
lates particularly to records other than those expressly made 
confidential by statute. He further states that this view has 
been followed in the administration of the statute by his office. 

I think the practice that the Archivist says has been fol- 
lowed in the administration of the statute accords with the 
intent of the Congress. The policy of insuring by legisla- 
tive and executive action that no unauthorized use is made 
of information obtained in the census, and the compelling 
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reasons therefor, are set forth in the Attorney General’s 
opinion of September 29, 1930, to the Secretary of Com- 
merce (36 Op. 362). It would require very clear language 
in a general statute relating to the custody of records to 
justify attributing to the Congress an intention to depart 
from that policy, and there is no such clear indication in 
the Archives Act. Provisions in other statutes regarding 
the confidential treatment of records do not necessarily come 
within the words “acts or parts of acts relating to the charge 
and superintendency, custody, preservation, and disposition 
of official papers and documents,” used in section 11 of the 
Archives Act. In any event the provision in the Archives 
Act with respect to the confidential treatment of documents 
may properly be regarded as in addition to, and not in leu 
of, the statutory provisions that require the confidential 
treatment of census records. See 13 U.S. C. 73, 82, 96, 211, 
and provisions in earlier statutes relating to particular 
censuses. Consequently, there is no inconsistency between 
the two statutes which requires the application of section 11 
of the Archives Act. 

I conclude, therefore, that the question you ask should, be 
answered in the affirmative. 

Sincerely yours, 
CHARLES FAHY, 
Acting Attorney General. 


CONTRACT SETTLEMENT ACT OF 1944 


The Contract Settlement Act of 1944 authorizes the Director of Con- 
tract Settlement and the contracting agencies, subject to the Direc- 
tor’s regulations, to settle finally, subject to the exceptions stated in 
section 6 (c), all matters which are or may be in dispute relating to 
the performed part of a war contract as well as all claims arising 
under the terminated part of the contract. 


OcToBER 31, 1944. 
The PRESIDENT. 

My Dear Mr. Presipent: I have the honor to reply to 
your request dated October 11, 1944, for my opinion on a 
question raised by the Director of Contract Settlement with 
respect to the construction of the Contract Settlement Act 
of 1944, approved July 1, 1944, c. 358, 58 Stat. 649. 
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In his letter to you dated October 6, 1944, the Director 
stated the question in the following form: 

“The question concerns my right, and that of the contract- 
ing agencies subject to any regulations that I may issue, to 
provide by regulation that, when a war contract is termi- 
nated, the termination settlement may cover not only the 
hability of the Government arising out of the termination 
itself, but also any other claim under the terminated contract, 
and thus arrive at a settlement which is final to the extent 
provided in Section 6 (c) of the Act with respect to all mat- 
ters which have arisen or might arise with respect to the 
entire contract.” 

The Director’s letter sets forth the following relevant 
facts: 

In the course of the war program contracting agencies of 
the government have entered into a substantial number of 
cost-plus-a-fixed-fee contracts for supplies and materials. 
The present value of the uncompleted portion of contracts 
of this kind now held by the War and Navy Departments 
is approximately $21,000,000,000. Vouchers submitted by a 
war contractor under a cost-plus-a-fixed-fee contract are 
normally audited and paid by the contracting agency within 
a relatively short period of time after submission of the 
vouchers. Vouchers for some items, however, for various 
reasons require a longer period of time for consideration. 
Indeed, in the case of some existing contracts, final vouchers 
for certain costs have not yet been submitted for the years 
1942 and 1943. Following the audit and payment by the 
contracting agencies the vouchers are transmitted to the Gen- 
eral Accounting Office for examination. When the General 
Accounting Office questions the propriety of the payment of 
any particular item, that item is suspended in the account 
of the disbursing officer pending an inquiry to determine 
whether the General Accounting Office will allow or disallow 
the payment. If the General Accounting Office determines 
that the payment should be disallowed, the disbursing officer 
is charged with the.item and the contracting agency effects 
reimbursement by deduction of the item from any other 
amount due the contractor. 

As a result of this process of audit and payment usually a 
good many matters relating to performance under the con- 
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tract are unsettled when a cost-plus-a-fixed-fee contract is 
terminated. War contractors are reluctant to agree to set- 
tle only claims relating to the terminated portion of the con- 
tract and to leave other claims for future negotiations, or 
for litigation in the Court of Claims. An additional reason 
why partial settlement is unsatisfactory is that frequently 
the issues arising in connection with the terminated part 
of a war contract are so directly related to unsettled issues 
arising under the part of the contract that has been per- 
formed that it would be difficult or impossible to settle the 
one class of claims without affecting the other. 

The Director enclosed with his letter a letter dated Octo- 
ber 6, 1944, addressed to him by the Under Secretary of War, 
that states in some detail reasons that have led the Under 
Secretary to conclude that the authority to settle matters re- 
lating to the performed part of the contract is necessary to 
permit speedy and fair settlements of cost-plus-a-fixed-fee 
contracts generally. The Director states that he understands 
that the Navy Department concurs in the views expressed in 
the letter of the Under Secretary of War. 

The General Counsel for the Office of Contract Settlement, 
the Judge Advocate General of the Army and the General 
Counsel of the Navy Department have concluded that the 
Contract Settlement Act of 1944 authorizes the Director 
and the contracting agencies, subject to the Director’s regu- 
lations, to settle finally, subject to the exceptions stated in sec- 
tion 6 (c), all matters which are or may be in dispute relat- 
ing to the performed part of a war contract as well as all 
claims arising under the terminated part of the contract. 

Authority to settle claims is conferred on the contracting 
agencies of the Government by subsection (c) of section 6 
of the act, which provides in part as follows: | 

“Any contracting agency may settle all or any part of any 
termination claim under any war contract by agreement with 
the war contractor, or by determination of the amount due 
on the claim or part thereof without such agreement, or by 
any combination of these methods. Where any such settle- 
ment 1s made by agreement, the settlement shall be final 
and conclusive, except (1) to the extent otherwise agreed 
in the settlement; (2) for fraud; (3) upon renegotiation 
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to eliminate excessive profits under the Renegotiation Act, 
unless exempt or exempted under that Act; or (4) by mutual 
agreement before or after payment. Where any such set- 
tlement is made by determination without agreement, it shall 
likewise be final and conclusive, subject to the same excep- 
tions as 1f made by agreement, unless the war contractor 
appeals or brings suit in accordance with section 13 of this 
Act. = °F 4 

The first sentence of this subsection, unlike certain other 
provisions of the act, does not refer solely to claims for fair 
compensation for the termination of any war contract.1. On 
the contrary, it gives the contracting agency the authority to 
settle “any termination claim under any war contract.” The 
_ scope of the authority thus given, so far as it touches the 
question now under consideration, turns on the meaning to 
be given the words “termination claim.” Those words are 
defined in subsection (h) of section 3 of the act as follows: 

“The term ‘termination claim’ means any claim or demand 
by a war contractor for fair compensation for the termina- 
tron of any war contract and any other claim under a term1- 
nated war contract, which regulations prescribed under this 
Act authorize to be asserted and settled in connection with 
any termination settlement.” 

The ordinary meaning of the words “any other claim under 
a terminated war contract,” used in this definition, seems 
to me to include all claims arising under a terminated war 
contract and to preclude any distinction between claims as- 
serted because of termination of the contract and those as- 
serted because of performance under it. 

The meaning which the act thus gives to the words “Termi- 
nation claim” requires the conclusion that subsection (c) of 
section 6 authorizes a contracting agency to settle all claims 
asserted by the war contractor against the United States 
under a terminated war contract. Specifically, it is my opin- 
ion that subsection (c) authorizes the contracting agency to 
include in a termination settlement claims arising under that 
part of a cost-plus-a-fixed-fee contract which has been per- 
formed. It follows that as to any claims of this kind that are 
included in a termination settlement, pursuant to the author- 


1 Compare, for example, subsections (a), (b), (d), and (g) of section 6. 
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ity conferred by subsection (c), the settlement is final subject 
only to the exceptions stated in that subsection. 

The decision that section 6 (c) authorizes the contracting 
agencies to settle all claims arising under terminated war 
contracts carries with it the conclusion that the contracting 
agencies and the Director of Contract Settlement may by reg- 
ulation provide for the exercise of this authority. Subsec- 
tion (b) of section 4 of the act provides that the Director 
shall prescribe policies, principles, and procedures “to govern 
the exercise of the authority and discretion and the perform- 
ance of the duties and functions of all Government agencies 
under this Act,” and that he may “require or restrict the 
exercise of any such authority and discretion, or the per- 
formance of any such duty or function” to the extent that | 
he deems necessary to carry out the provisions of the act. 
Subsection (c) of the same section provides that any author- 
ity conferred on any Government agency by the act shall be 
exercised subject to the orders and regulations prescribed by 
the Director. Subsection (c) also provides that each Gov- 
ernment agency shall issue such regulations with respect to 
its operations and procedures as may be necessary to carry 
out the policies, principles, methods, procedures, and stand- 
ards prescribed by the Director, and may issue such further 
regulations, not inconsistent with the general orders or regu- 
lations of the Director, as it deems necessary. or desirable to 
carry out the provisions of the act. 

The views expressed in this opinion as to the meaning of 
section 6 (c) can be supported by reference to the purpose of 
the statute and to the general plan it embodies. Two of the 
statute’s purposes are stated in section 1 in the following 
language: 

‘The Congress hereby declares that the objectives of this 
Act are— 

“(a) to facilitate maximum war production during the 
war, and to expedite reconversion from war production to 
civilian production as war conditions permit ; 

“(b) to assure to prime contractors and subcontractors, 
small and large, speedy and equitable final settlement of 
claims under terminated war contracts, and adequate interim 
financing until such final settlement * * *.” 

The words “speedy and equitable final settlement of 
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claims” in subsection (b) of section 1 seem to be intended 
to describe all claims arising under terminated war con- 
tracts without distinction between those claims asserted 
because of the termination and those asserted because of 
performance under the terminated contract. The repre- 
sentations made in the letter of the Director of Contract 
Settlement and in the letter of the Under Secretary of War- 
addressed to the Director of Contract Settlement dated Octo- 
ber 6, 1944, lead me to believe that a construction of the 
act that excludes from the meaning of the words “termina- 
tion claim” any claims arising by reason of performance 
under terminated war contracts will not “expedite reconver- 
sion from war production to civilian production” or assure 
“speedy and equitable final settlement of claims under termi- 
nated war contracts,” but, on the contrary, will create delays 
and difficulties that may tend to defeat the statutory purpose. 

A consideration of the plan of the statute also sustains 
the view that the act was intended to authorize the prompt 
and final settlement of all claims arising under terminated 
war contracts. For example, section 6 (e) provides that to 
carry out the objectives of the act “termination claims shall 
be settled by agreement to the maximum extent feasible.” 
The statements made by the Director of Contract Settlement 
and those made by the Under Secretary of War, and concurred 
in by the Navy Department, show that it would be difficult 
as a practical matter to accomplish this end unless the con- 
tracting agencies have authority to include in a settlement 
agreement all items which are or may be disputed under a 
terminated contract. Section 13 of the statute prescribes 
procedures for the hearing of appeals in controversies aris- 
ing from the settlement of termination claims. If the words 
“termination claim” are construed as applying only to claims 
based on the terminated portion of war contracts, these 
appeal provisions would apply only in controversies relating 
to claims of that kind. Thus, a contractor with claims aris- 
ing under both the completed and the terminated portions of 
a war contract could pursue the remedies provided by sec- 
tion 13 only as to those claims that arose under the termi- 
nated portion of the contract. This result seems to me to be 
plainly inconsistent with the intention of Congress in enact- 
ing section 13. 
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I have considered section 16 of the act which defines the 
duties of the General Accounting Office with respect to 
termination settlements. I find nothing in that section that 
casts doubt on the conclusion reached in this opinion. Sec- 
tion 16 shows that Congress intended to limit the authority 
of the Comptroller General with respect to claims that are 
properly included in a termination settlement. The section, 
however, throws no light on the question of what claims 
may properly be included in a termination settlement and 
provides no basis for rejecting the plain meaning of the 
words used in sections 3 (h) and 6 (c) of the act. 

In my view the language of the act is so clear that under 
established principles it is not necessary to resort to legisla- 
tive history as an aid to interpretation. If it were necessary, 
however, to refer to that history, I believe that it would 
show that the act was intended to authorize the settlement 
of all claims arising under terminated war contracts. In the 
committee reports and throughout the debates it was em- 
phasized that the statute was intended to enable the Govern- 
ment to settle disputed matters rapidly and fairly and with 
finality so that a war contractor would be able to take a new 
war contract or to reconvert rapidly to peacetime production. 
See Senate Report 836, 78th Cong., 2nd Sess.; House Report 
1590, 78th Cong., 2nd Sess.; Cong. Rec. May 3, 1944, pp. 
3992-3; June 16, 1944, pp. 6132, 61387, 6144, 6145, 6151, 6153; 
June 17, 1944, p. 6189. Proposals that settlements should 
not be final until audited by the Comptroller General were 
rejected by the Congress upon the grounds that this pro- 
cedure would delay settlement and that the Director and the 
contracting agencies had ample authority to provide safe- 
guards, by audit or other means, that would prevent im- 
proper payments to war contractors. See Cong. Rec. May 3, 
1944, pp. 3993-4; June 16, 1944, pp. 6133-4, 6135, 6141-2; 
June 17, 1944, pp. 6179-94. It was also pointed out in the 
debates that the purpose of the statute was to permit claims 
under terminated war contracts to be settled on the same 
basis as similar claims are settled in ordinary commercial 
transactions. See Cong. Rec. June 16, 1944, pp. 6133, 6189, 
6143; June 17, 1944, pp. 6191-2. The interpretation of the 
act that I have adopted is one that will accomplish the pur- 
pose, repeatedly stated in the hearings, reports, and debates 
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on the bill, of providing for prompt and final termination 
settlements so that the economy of the country can be con- 
verted expeditiously from war production to production for 
peacetime purposes. 

The discussion in this opinion has been confined to the 
issue of the legal authority of the contracting agencies and 
the Director of Contract Settlement to provide for the settle- 
ment of all claims arising under terminated war contracts. 
I shall not now comment on the procedures that should be 
followed or the safeguards that should be adopted in settling 
claims that arise under the completed portions of war con- 
tracts or on the administrative arrangements that might 
properly be made between the Office of Contract Settlement, 
the contracting agencies, and the Comptroller General of the 
United States. These are matters that have been committed 
by Congress, within the framework of the act, to the discre- 
tion of the Director of Contract Settlement and, subject to 
his regulations, to that of the contracting agencies. 

Respectfully yours, 
FRANCIS BIDDLE. 


APPLICATION OF ANTITRUST LAWS TO AIR CARRIERS 


Agreements between United States air carriers, or between United 
States air carriers and foreign air carriers, that are designed to con- 
trol or to prevent competition in air transportation between the 
United States and foreign countries, are subject to the antitrust 
laws unless they fall within exceptions expressly provided by 
Congress. : 

Agreements of foreign air carriers, in which no United States air car- 
rier is involved, are subject to the antitrust laws if they affect the 
foreign commerce of the United States. 

The exemption of certain agreements from application of the antitrust 
laws, as provided in section 414 of the Civil Aeronautics Act, must 
be secured in the precise manner and method prescribed by Congress. 


OctToser 31, 1944. 
The SECRETARY OF STATE. 
My Dear Mr. Secretary: In your letter dated October 30, 
1944, you requested my opinion on the following question: 
“Would the United States anti-trust laws apply to confer- 
ence agreements (with respect to rates, schedules, services, 
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etc.) entered into between United States air carriers, and be- 
tween United States air carriers and foreign air carriers, and 
designed to control or prevent competition in air transporta- 
tion between the United States and foreign countries in a 
manner which would be prohibited by the anti-trust laws were 
purely domestic commerce involved ?” 

The Sherman Act by its terms applies to foreign as well as 
to domestic commerce. See sections 1 and 2 of the act of 
July 2, 1890 (26 Stat. 209, 15 U.S. C., secs. land 2). It is 
well established that transportation is trade or commerce 
within the meaning of the statute. United States v. Trans- 
Missouri Freight Association, 166 U.S. 290; United States v. 
Joint Traffic Association, 171 U.S. 505; Northern Securities 
Co. v. United States, 193 U.S. 197. The Sherman Act applies 
to transportation to or from this country even though the 
transportation is carried on, in part, outside the jurisdiction 
of the United States by companies operating within, and 
pursuant to the laws of, a foreign country. United States v. 
Pacific & Arctic Railway Co., 228 U.S. 87. 

It has been held that an agreement between foreign steam- 
ship lines and an American steamship line that restricted com- 
petition in passenger traffic between the United States and 
Europe is subject to the Sherman Act. United States v. 
_Hamburg-Amerikanische Packet-Fahrt-Actien-Gesellschaft, 
200 Fed. 806 (C. C. S. D. N. Y. 1911) ; 216 Fed. 971 (Dist. 
Ct. S. D. N. Y. 1914) (later dismissed without prejudice by 
the Supreme Court on the ground that the European war 
rendered the controversy moot, 239 U.S. 466). In that case 
the court said (200 Fed. at p. 807) : 

“The prohibitions of the anti-trust statute apply broadly 
to contracts in restraint of trade or commerce with foreign 
nations. This contract directly and materially affects such 
commerce and if it unlawfully restrains it, 11 comes within 
the statute. We see nothing to warrant the contention that 
the act should be narrowly interpreted as prohibiting only 
contracts which are to be performed wholly within the terri- 
torial jurisdiction of the United States nor—if it were for us 
to consider—any reason for concluding that a broader con- 
struction would lead to international complications. 

“As the contract directly and materially affects the foreign 
commerce of this country by being put into effect here, it is 
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immaterial where it was entered into or by what vessels it was 
to be, or has been, performed. Citizens of foreign countries 
are not free to restrain or. monopolize the foreign commerce 
of this country by entering into combinations abroad nor by 
employing foreign vessels to effect their purpose. Such 
combinations are to be tested by the same standard as similar 
combinations entered into here by citizens of this country. 
The vital question in all cases is the same: Is the com- 
bination to so operate in this country as to directly and © 
materially affect our foreign commerce?” 

Similarly in Zhomsen v. Cayser, 243 U.S. 66, the Supreme 
Court held that a combination consisting solely of foreign 
steamship lines operating between the United States and for- 
eign countries was illegal under the Sherman Act, saying, at 
p. 85, “The defendants were common carriers and it was their 
duty to compete, not combine * * *.” The court dis- 
missed as irrelevant the fact that the combination had been 
formed in a foreign country. | 

The Shipping Act of 1916, 39 Stat. 728, 46 U. S. C., 801, 
provides a procedure whereby steamship companies may ob- 
tain exemption from the antitrust laws for agreements limit- 
ing competition. In the absence, however, of strict compli- 
ance with the procedure prescribed in this act, agreements that 
limit competition between steamship lines are subject to the 
provisions of the Sherman Act. ° 

The rules of law laid down in the decisions that have been 
cited are applicable to the question asked by your letter. Ex- 
cept to the extent that Congress has specifically provided ex- 
emptions, agreements entered into between United States air 
carriers, or between United States air carriers and foreign air 
carriers, that are designed to control or to prevent competition 
in air transportation between the United States and foreign 
countries, are subject to the provisions of the antitrust laws 
to the same degree as are similar agreements between domestic 
air carriers. Furthermore, agreements of foreign air car- 
riers, in which no United States air carrier is involved, are 
subject to the antitrust laws if those agreements affect the 
foreign commerce of the United States. | 

Section 412 of the Civil Aeronautics Act, 52 Stat. 973, 49 
U.S. C. 492, provides that certain agreements between air 
carriers may be approved by the Civil Aeronautics Board 
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subject to the standards prescribed by Congress in the act. 
Section 414 of the act provides that if the agreements are so 
approved by the Board, they are exempted from the applica- 
tion of the antitrust laws. This exemption, however, must 
be secured in the precise manner and method prescribed by 
Congress. United States v. Socony-Vacuum Oil Company, 
310 U.S. 150, 226. I call your attention to the fact that the 
exemption provided by the Civil Aeronautics Act is limited to 
agreements to which a United States air carrier is a party. 
No procedure is provided for giving immunity to agreements 
made by foreign air carriers among themselves. 
Sincerely yours, 


FRANCIS BIDDLE. 


WAIVER OF ROYALTIES UNDER PATENTS BY ALIEN 
PROPERTY CUSTODIAN 


The Alien Property Custodian is authorized to relieve licensees and 
assignees of the obligation to pay royalties, including accrued royal- 
ties, under patents where another agency of the United States is 
required by contract to reimburse the licensees or assignees for such 
royalty payments, and his authority to do so is not conditioned upon 
a surrender by the licensees or assignees of their exclusive rights. 


NOVEMBER 28, 1944. 
THE ALIEN Prorekty CUsToDIAN. 

My Dear Mr. Marxuam: In a letter to me dated Septem- 
ber 26, 1944, you ask whether you have the authority to enter 
into agreements whereby, without depriving licensees under 
vested patents of their exclusive rights, you relieve them of 
the obligation to pay royalties, including those accrued but 
unpaid, under patents that are used in manufacturing prod- 
ucts for the United States. You also pointed out that in 
certain instances you have vested the right to receive royalties 
on patents assigned to American citizens by foreign na- 
tionals and you ask whether in those instances you have au- 
thority to waive past and future royalties that are payable 
on those patents with respect to articles manufactured for the 
use of the United States. 

In situations that you describe the licensee or assignee is 
manufacturing products under contracts with the War and 
Navy Departments that provide that the United States shall 
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reimburse the contractor for the amounts paid as royalties on 
the patents used in the manufacture. You state that these 
payments require additional bookkeeping and involve other 
expenses incidental to the contractor’s payment to the Cus- 
todian and his reimbursement by the United States. You 
also state that the War and Navy Departments “have felt it 
necessary in a number of such instances to institute royalty 
adjustment proceedings under Public Law 768 [approved Oc- 
tober 31, 1942, c. 634, 56 Stat. 1013] to reduce the royalties 
payable by licensees under vested patents.” 

When these situations are analyzed, it appears that the 
licensees and assignees have, on the one hand, a contractual 
obligation to pay royalties to the United States, and, on the 
other, a contractual right to be reimbursed by the United 
States for these payments. Thus, the United States is in 
effect obligated to pay royalties to itself. This aspect of the 
matter can be illustrated by reference to the procedure for 
royalty adjustment mentioned in your letter. Ifthe War De- 
partment, acting pursuant to the provisions of Public Law 
768, succeeds in reducing the royalty payments, the United 
States will be required to pay less to the contractor and will 
receive from him a correspondingly lower amount by way of 
royalties. 

It is my opinion that you are authorized to relieve licensees 
and assignees of the obligation to pay royalties, including 
accrued royalties, where another agency of the United States 
is required by contract to reimburse the licensees or assignees 
for those royalty payments, and that your authority to do so 
is not conditioned upon a surrender by the licensees or as- 
‘signees of their exclusive rights. I reach this conclusion for 
the following reasons: 

Section 5 (b) of the Trading with the Enemy Act (40 
Stat. 411), as amended by the First War Powers Act, 1941 
(55 Stat. 838), provides that vested property or interests 
“shall be held, used, administered, liquidated, sold, or other- 
wise dealt with in the interest of and for the benefit of the 
United States.” 

The vested interests that we are now considering consist in 
the right to receive royalties from licensees and assignees. 
The statute authorizes the Custodian to use and to administer 
this right “in the interest of and for the benefit of the United 
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States.” The proposed agreements seem to me to be a use or 
an administration of the vested interests within the meaning 
of the statute. Certainly, a patent, or the right to receive 
royalties under a patent, is used and administered by sanc- 
tioning the type of action that the patentee has the right to 
prevent as well as by forbidding that action, or by requiring 
the payment of royalties. 

I think it also clear that the proposed agreements will be 
a use and administration of the vested rights that is in the 
interest of and for the benefit of the United States. In the ab- 
sence of the agreements the Custodian must require the pay- 
ment of royalties by the United States to itself, a process in- 
volving expensive and pointless accounting procedures by the 
Government agencies affected as well as by the licensees and 
assignees. No interest of the United States could be served or 
benefited by these accounting procedures or by the adminis- 
trative action involved in the adjustment of royalties pur- 
suant to Public Law 768. Any arrangement that removes the 
necessity for these useless transactions will aid the prosecu- 
tion of the war by saving money and labor for more essential 
and productive activities. The grant of power to administer 
vested rights in the interests of and for the benefit of the 
United States, in my view, includes authority to accomplish 
the sensible and convenient result of eliminating procedures 
that waste time, money and labor. 

The merit of this conclusion is shown if we consider the 
authority that could undoubtedly be exercised under the stat- 
ute in certain analogous situations. In the case of a license 
held by an enemy, if the United States had vested the rights 
of the licensee as well as the rights of the licensor it could 
hardly be contended that the Custodian lacked authority to 
relieve himself of the burden of paying royalties to himself. 
Moreover, section 5 (b) empowers the President to prescribe 
the terms and conditions of use of vested property and pro- 
vides that the agency designated by him for vesting property 
shall perform any and all acts incident to the accomplishment 
of the purposes of the statute. The President could designate 
the War Department as the agency in which the rights here 
involved should be vested. If he did so, it is difficult to believe 
that the War Department could not waive payment of royal- 
ties rather than adopt the cumbersome process of receiving 
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payment and reimbursing the payor. The authority dele- 
gated by the statute includes the power to prescribe the terms 
and conditions of the use of vested property. To permit use 
by the United States of vested property without the payment 
of royalties is clearly within this authority. 

That Congress contemplated this kind of use there can be 
no doubt; the point most emphasized in Congress with regard 
to the amendment of section 5 (b) in 1941 was that the statute 
as amended would permit the use of vested property in the 
prosecution of the war. (See particularly H. Rept. No. 1507, 
77th Cong., 1st Sess., p. 3; S. Rept. No. 911, 77th Cong., 1st 
Sess. p. 2; 87 Cong. Rec. 9859, 9861, 9862, 9865.) Certainly no 
distinction is to be drawn in this respect between patents, or 
contractual rights relating to patents, and physical property. 

It is unnecessary for the present purpose to examine the 
extent of the Custodian’s power to grant rights with or with- 
out consideration when such grant is found to be in the in- 
terest of the United States; to explore the limitations that 
may exist upon the Custodian’s authority under ordinary 
conditions to dispose of Government property without con- 
sideration ; or to consider the scope of the Custodian’s general 
power to dispose of property of the United States. The pro- 
posed action involves no grant or disposition of interests that 
are of value to the United States. The value of the rights 
that the United States has against licensees and assignees 
for the payment of royalties has been nullified by the act of 
the United States in assuming a reciprocal obligation. 

I am aware that in 1919 Attorney General Palmer expressed 
the opinion that the Alien Property Custodian was not au- 
thorized to sell a vested patent to the War Department for 
a merely nominal consideration (31 Op. 463). For the pres- 
ent purpose it is unnecessary to determine whether this 
opinion is consistent with the later decision of the Supreme 
Court in United States v. Chemical Foundation, Inc., 272 
U. S. 1, upholding the validity of a sale of patent rights to 
private interest for a nominal consideration. It is also un- 
necessary to consider whether the powers conferred by section 
5 (b) of the act, as amended in 1941, are greater than those 
given by the act as it stood in 1918. On any view of these 
issues, the opinion is inapplicable to the present situation for 
what is here involved is not a sale or disposition of vested 


342 Abandonment of Vessels to Foreign Insurer 


patents or of contractual rights but at most a use and admin- 
istration of patents and contractual rights that is, in the 
sense of the statutory mandate, “in the interest of and for the 
benefit of the United States.” 

Sincerely yours, 


FRANCIS BIDDLE. 


ABANDONMENT OF AMERICAN VESSEL TO FOREIGN INSURER 


The abandonment of an American vessel by her owner to a foreign 
insurer and acceptance of the abandonment by the insurer is a 
“sale foreign” within the meaning of section 27 of the Merchant 
Marine Act, 1920, as amended. 

A vessel so abandoned may not thereafter engage in the coastwise 
trade. 


DrceMBeER 11, 1944. 
The Secretary of the Treasury. | 

My Dear Mr. Secretary: In a letter dated October 17, 
1944, you asked me whether the abandonment of a vessel of 
the United States by her owner to a foreign underwriter is 
a “sale foreign” within the meaning of section 27 of the 
Merchant Marine Act, 1920, as amended, and whether a 
vessel so abandoned is thereafter barred from engaging in 
the coastwise trade. 

From the documents and information that you have sub- 
mitted to me I understood that the facts with respect to the 
Ff’. H, Blum and the Veteran, the two vessels to which you 
refer, are: each vessel was American-built and was formerly 
American-owned and was lawfully entitled to engage in the 
coastwise trade; each vessel was wrecked or disabled and 
was abandoned by her owner to a foreign underwriter or 
underwriters as a constructive total loss; the underwriters 
accepted the abandonment and paid the loss; and the Bureau 
of Customs has determined that the foreign underwriters are 
not citizens of the United States within the requirements of 
the shipping laws of the United States. The vessels were 
subsequently sold by the underwriters to American citizens 
who repaired them and applied to the Bureau of Customs for 
their redocumentation. 

The pertinent provisions of section 27 of the Merchant 
Marine Act, 1920, as amended (act of June 5, 1920, 41 Stat. 
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999; act of July 2, 1935, 49 Stat. 442; 46 U.S. C., sec. 883), 
follow: 

“That no merchandise shall be transported by water, or by 
land and water, on penalty of forfeiture thereof, between 
points in the United States, including Districts, Territories, 
and possessions thereof embraced within the coastwise laws, 
elther directly or via a foreign port, or for any part of the 
transportation, in any other vessel than a vessel built in and 
documented under the laws of the United States and owned 
by persons who are citizens of the United States, or vessels 
to which the privilege of engaging in the coastwise trade is 
extended by sections 18 or 22 of this Act: Provided, That 
no vessel having at any time acquired the lawful right to 
engage in the coastwise trade, either by virtue of having been 
built in, or documented under the laws of the United States, 
and later sold foreign in whole or in part, or placed under 
foreign registry, shall hereafter acquire the right to engage 
in the coastwise trade: * * *” 

The General Counsel of the Treasury Department has con- 
cluded that the abandonment to a foreign underwriter under 
the circumstances that have been described is a “sale foreign” 
within the meaning of the first proviso of section 27 of the 
Merchant Marine Act, 1920, as amended, and that a vessel so 
abandoned may not thereafter engage in the coastwise trade. 
I agree with this conclusion. 

The first proviso of section 27 applies to a sale “foreign in 
whole or in part.” It also applies alternatively to a vessel 
that is “placed under foreign registry.” There is no limita- 
tion upon the term “sold foreign in whole or in part,” either 
as to the class of persons who may purchase the vessels or as 
to the use to which the vessels may be put after they are sold. 
Therefore, in the absence of something to require a contrary 
conclusion, the word “foreign,” as used in the term “sold for- 
eign in whole or in part,” must be construed as intended to 
apply to any person who is not a citizen of the United States. 
Under the facts presented foreign underwriters or insurers 
fall within this meaning of the word “foreign.” 

The remaining question is whether the vessels were “sold” 
to the underwriters. Under marine insurance law the owner 
of an insured vessel has the right in the event of a construc- 
tive total loss to abandon all of his right, title, and interest 
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in the vessel to the insurer and to claim the whole insurance. 
In the absence of an express stipulation to the contrary in 
the insurance contract a constructive total loss is a loss that 
entitles the insured to claim the whole amount of the insur- 
ance, on giving due notice of abandonment. In the cases 
you describe it appears that the underwriters accepted the 
abandonment of the vessels. The authorities leave no doubt 
that if the abandonment of an insured’s interest in a vessel is 
accepted by the insurer and the insured loss is paid, the 
insurer succeeds to all of the right, title, and interest of the 
insured in the vessel. Zhe Patapsco Insurance Co. v. South- 
gate et al., 5 Peters 604, 622 (1831) ; Zhe Falcon, 19 Wall. 75, 
80 (1873); Afason v. Marine Insurance Co., 110 Fed. 452, 
459-60. (C. C. A. 6, 1901). See also Bradlie et al. v. The 
Maryland Insurance Co., 12 Peters 378, 398 (1838) ; /nsur- 
ance Company of North America v. Johnson, 70 Fed. 794, 
796 (C. C. A. 6, 1895) 5 Gilchrist v. Chicago Insurance Co., 
104 Fed. 566, 572 (C. C. A. 7, 1899) ; Royal Exchange Assur- 
ance v. Grant & Morton Transportation Co., 166 Fed. 32, 35 
(C. C. A. 7, 1908) ; Klein v. Globe & Rutgers Fire Insurance 
Co., 2 F. 2d 187, 141 (C. C. A. 3, 1924) ; Jeffcott v. Aetna 
Insurance Co., 129 F. 2d 582 (C. C. A. 2, 1942) ; cert. den. 
317 U.S. 663; 2 Arnould, Marine Insurance (12th ed. 1939), 
secs. 1091-1137, 1182-1224; 3 Kent’s Commentaries (14th ed. 
1896), 318-335; 2 Marshall, Insurance (1810) 602; 2 Par- 
sons, Marine Insurance (1868), 194-200; 2 Phzllips, Insur- 
ance (5th ed. 1867), secs. 1485 e¢ seg. and 1535 et seg. It 
should be noted that this right of the insurer to succeed to 
the right, title, and interest in the vessel is not analogous to 
his right of subrogation upon payment of an insured loss. 
Aetna Insurance Co. v. United Fruit Co., 304 U. S. 480, 487 
(1938). 

The transfer of ownership to the foreign underwriters 
upon abandonment seems to me to be a sale within the mean- 
ing of section 27 of the statute. It would serve no useful 
purpose to refer to dictionary definitions of the word “sale” 
or to consider what constitutes a sale under other statutes 
or other circumstances. “The term ‘sale may have many 
meanings, depending on the context.” Helvering v. Hammel, 
311 U.S. 504 (1941), at p. 507. The meaning to be given to 
the word in this case depends upon the purpose with which 
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the term “sold foreign” was used in section 27. The pro- 
visions of the first proviso of section 27 of the Merchant Ma- 
rine Act, 1920, were originally introduced as H. R. 9223, 73d 
Congress. Hearings were held on the bill before the House 
Committee on Merchant Marine, Radio, and Fisheries, and 
the bill was reported by the Committee to the Congress, but 
no final action was taken on the bill in the 73d Congress. H. 
Rept. 1947, 73d Cong., 2d sess. The bill was reintroduced as 
H. R. 115 in the 74th Congress and passed (act of July 2, 
1935, 49 Stat. 442; H. Rept. 118 74th Cong. 1st sess.; S. Rept. 
870, id, 79 Cong. Rec. 5390, 10049-50). No hearings on H. R. 
115, 74th Congress, appear to have been published. . 

The report of the Committee on Merchant Marine, Radio, 
and Fisheries of the House of Representatives in the 74th | 
Congress reads in part as follows (H. Rept. 118, 74th Cong., 
Ist sess. p. 2): 

“The new matter will prohibit the following classes of 
vessels from engaging in the coastwise trade: 

“1. Vessels built in or documented under the laws of the 
United States and later sold to foreign owners. 

“9. Vessels built in the United States for foreign coun- 
tries or foreign purchasers. This class of vessels have not 
been sold foreign after they were built in the United States, 
and they have never been documented in the United States 
as they were built originally for foreign use. These vessels 
should be subject to the same inhibition sought to be im- 
posed upon vessels built in or documented under the laws 
of the United States and later sold foreign. 

“The vessels built for foreign countries or foreign pur- 
chasers were constructed during 1917, 1918, 1919, and part 
of 1920, under the exigency of war, when foreign yards were 
stocked with orders or conditions prevented their construc- 
tion in foreign yards. There were not many of these vessels, 
but they should be subject to the restrictions which are 
sought in this bill to be placed upon vessels built 1n this coun- 
try for domestic use, or documented under the laws of the 
United States and later sold foreign. 

“The bill seeks to prevent the renaturalization of ships 
formerly entitled to coastwise service but which have lost 
that right through foreign ownership. 
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“The hearings showed that there are 174 American-built 
vessels of approximately 700,000 gross tons now under foreign 
flags and subject to repurchase and reentry in the coastwise 
trade. There have been renaturalized in the years 1921 to 
1934, 172 American-built ships, with 171,726 gross tonnage, 
which have been sold abroad, repurchased, and renaturalized 
for coastwise trade. Many of these ships when sold abroad 
were sold for low prices by the Shipping Board out of the 
surplus of ships on hand and without any thought that they 
might later be repurchased and used in the coastwise trade. 
These old vessels have only a nuisance value, but may be 
repurchased for something more than junk value. They are 
of very little value except to cut into existing trade, de- 
moralize established services, produce instability and dis- 
order, and delay the building of ships in American yards 
where the employment would go to American labor. 

% * % # 


“The committee feels that this legislation is in the interest 
of an American merchant marine, the preservation of the 
integrity of our coastwise laws, the protection of American 
labor, and the maintenance of our established trade services.” 
| Italics supplied. | 

Similar statements are contained in the report of the Senate 
Committee. (S. Rept. 870, 74th Congress, 1st session.) 

The purpose of the legislation, as stated in its history, is 
the preservation of the integrity of our coastwise laws, the 
protection of American labor, and the maintenance of our 
established trade services, through preventing “the renat- 
uralization of ships formerly entitled to coastwise service 
but which have lost that right through foreign ownership.” 
In hght of this purpose, it seems clear that transfer of 
ownership of an American vessel through abandonment to 
a foreign underwriter constitutes the kind of break in the 
continuity of American ownership that Congress intended 
should render the vessel subject to the disqualifications of 
the statute. 

For the reasons I have given, it is my opinion that the 
abandonment of the vessels to the foreign underwriters under 
the circumstances you describe is a “sale foreign” within the 
meaning of the first proviso of section 27 of the Merchant 
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Marine Act, 1920, as amended, and that the vessels so aban- 
doned may not thereafter engage in the coastwise trade. 
Sincerely yours, 


FRANCIS BIDDLE. 


REGULATIONS UNDER VETERANS’ PREFERENCE ACT OF 1944 


The Civil Service Commission is authorized to include in the proposed 
regulations a provision that any department or agency may sub- 
mit to the Commission a system for making appointments which 
will result in the granting of preference to veterans equivalent to 
that provided in the statute but which does not conform to all of 
the procedural requirements set forth in the proposed regulations. 

A plan which accorded to veterans a measure of preference not less 
than that provided by the statute would not be subject to objection 
merely because it involved a procedure different from that pre- 
scribed by the regulations for ordinary application. 


JANUARY 29, 1945. 
The PRresipEnr. 

My Dear Mr. Presment: I have the honor to comply with 
your request for my opinion whether the Civil Service Com- 
mission is authorized to include the following paragraph. in 
the proposed Regulations for the Administration and En- 
forcement of the Veterans’ Preference Act of 1944 in the 
Unclassified Service. 

“Special plans. Any department or agency having 
positions subject to these regulations may submit to the 
Commission a system for making appointments which will 
result in the granting of preference to veterans equivalent to 
the preference provided for in the Veterans’ Preference Act 
of 1944 but which does not conform to all of the procedural 
requirements set forth in these regulations: Provided, That 
such a system may not be put into effect until it has received 
the prior approval of the Commission.” | 

Section 8 of the Veterans’ Preference Act (approved 
June 27, 1944, c. 287, 58 Stat. 387) specifies in some detail 
how the preferences authorized by the statute shall be ac- 
corded when appointments are made “in accordance with 
civil service laws and rules,” that is, in the classified service. 
Section 9 provides that in the unclassified service appoint- 
ments shall be made “in accordance with the provisions of 
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this act.”” As the Commission has previously been advised, 
informally, these words do not contemplate the procedural 
provisions of section 8, which are limited by their terms to 
the classified service. 

The proposed regulations (authorized by section 11) pre- 
scribe for the unclassified service a procedure somewhat 
similar to that set up in section 8. By Regulation XI, Sec- 
tion 2, the Commission has determined that this procedure 
shall not be required for certain designated positions and 
in specified contigencies, “provided the principles of vet- 
eran preference are followed as far as administratively 
feasible.” 

It is quite possible that the need for special treatment may 
hereafter become apparent in cases other than those de- 
scribed in Regulation XI, Section 2. The substantive ques- 
tion appears to be, not whether a special procedural system 
to meet particular exigencies may be adopted, but whether 
the system would meet the requirements of the statute. 
While the word “equivalent,”’ used in the proposed section, 
is not a word of precise meaning, I presume it is contemplated 
that the measure of preference accorded will not be less than 
that provided for by the statute. A plan which accomplished 
this result would not be subject to objection merely because 
it involved a procedure different from that prescribed for 
ordinary application. 

For the foregoing reasons it 1s my opinion that the 
Commission is authorized to include in the regulations the 
section relating to special plans. 

Respectfully yours, 
FRANCIS BIDDLE. 


APPOINTMENT OF ACTING POSTMASTER TO THE POSITION 
OF POSTMASTER 


Both the language and the legislative history of the act of May 20, 
1944, require the conclusion that this statute does not authorize the 
appointment of an acting postmaster, serving under section 3 of the 
act of June 25, 1938, as amended, to the position of postmaster. 


JANUARY 31, 1945. 
THE PRESIDENT. 
My Dear Mr. Present: I have the honor to comply with 
your request dated November 29 for my opinion upon a ques- 
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tion submitted by the Civil Service Commission involving the 
interpretation of the act of May 20, 1944, c. 200, 58 Stat. 224, 
entitled “Relating to the appointment of postmasters.” 

Memoranda submitted by the Commission indicate that it 
is immediately concerned with the question whether an act- 
ing postmaster, who has at some time passed a civil service 
examination and is serving temporarily in the place of a 
postmaster who is absent in the military service, may be 
appointed postmaster without further examination when 
the position becomes vacant through resignation of the ab- 
sent incumbent. The answer to this question depends upon 
whether the term “acting postmaster” as used in the act of 
May 20, 1944, relates to the “acting postmasters” provided 
for in section 3 of the act of June 25, 1938, c. 678, 52 Stat. 
1076, as amended by the act of December 6, 1940, c. 927, 54 
Stat. 1221. 

The pertinent statutory provisions read as follows: 

Act of May 20, 1944. “That no postmaster at an office of 
the fourth class shall be required, in the event such office is 
advanced to the third class, to pass any competitive or non- 
competitive examination as a condition to appointment or 
service as postmaster at the office so advanced; and no post- 
master at an office of the third class shall be required, in the 
event such office 1s relegated to the fourth class, to pass any 
competitive or noncompetitive examination as a condition 
to appointment or service as postmaster at the office so rele- 
gated ; and any postmaster or acting postmaster of the fourth 
or third class who has passed a civil-service examination at 
any time and has given service satisfactory to the De- 
partment may be reappointed without further civil-service 
examination.” __ 

Section 3, act of June 25, 1938, as amended. ‘“Appoint- 
ments of acting postmasters in all classes of post offices shall 
be made by the Postmaster General: Provided, That acting 
postmasters shall serve not to exceed 6 months from the date 
of their designation, except that the Postmaster General may 
extend the period of service of any acting postmaster beyond 
such 6 months’ period with the permission of the Civil Serv- 
ice Commission: Provided further, That at any post office 
the postmaster of which has been called for duty as a mem- 
ber of the National Guard or of the Reserve of the Army, - 
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Navy, or Marine Corps or pursuant to draft or voluntary 
enlistment, the Postmaster General is authorized to grant 
leave of absence without pay to such postmaster and to ap- 
point an acting postmaster at such post office to serve for the 
period only of the absence of the regular postmaster on mili- 
tary service, requiring such acting postmaster to furnish 
suitable bond with surety for the faithful performance of the 
duties as acting postmaster and releasing the regular post- 
master and his sureties of responsibility for the conduct of 
the office during such period: Provided further, That where 
a postmaster resigns for the purpose of military service as 
herein described and subsequently wishes to resume his pre- 
vious position as postmaster he may be permitted, upon being 
released from military service, to withdraw his resignation 
and resume the office of postmaster, or be reappointed 
thereto, in the event the office is being conducted at the time 
by an acting postmaster: Provided further, That appoint- 
ments of acting postmasters to serve during absences of regu- 
lar postmasters on leave granted pursuant to the terms of this 
act shall be made in accordance with the civil-service laws, 
rules, and regulations, and such appointments may continue 
until the return to duty of the regular postmaster or until 
it has been determined that the regular postmaster will not 
return to duty.” 

The Solicitor of the Post Office Department has concluded 
that the language of the act of May 20, 1944, is clear and 
unambiguous, that the term “acting postmaster” in the last 
clause of that act contemplates the acting postmasters pro- 
vided for in section 3 of the act of June 25, 1938, as amended, 
that there is no occasion to resort to the legislative history, 
and that in any event nothing therein proves any contrary 
intention on the part of the Congress. His position so far 
as concerns the phrase “acting postmaster” has substantial 
support. The reasoning, however, does not support a fur- 
ther conclusion, reached by him, that the word “reappointed” 
as applied to an acting postmaster means that the individual 
may be reappointed as postmaster. The ordinary inference 
would be that a postmaster may be reappointed as postmaster 
and that an acting postmaster may be reappointed as acting 
postmaster. 
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The Civil Service Commission after looking into the legis- 
lative history has concluded as follows: 

“In view of the legislative history of this law the Com- 
mission has advised the Post Office Department that in its 
opinion the Act of May 20, 1944, was intended to be applied 
to ‘hold-over’ postmasters at offices of the third class, that 1s, 
postmasters whose original four year terms of office have 
expired and who have not been reappointed and classified 
under the act of June 25, 1938; to regular classified post- 
masters at offices of the third class whose offices have been 
relegated to the fourth class; and to postmasters at offices 
of the fourth class whose offices have been advanced to the 
third class.” 

More specifically, the Commission holds that the phrase 
“acting postmaster” was used to denote only a “hold-over 
postmaster” and does not include the acting postmasters 
provided for in section 3 of the act of June 25, 1938, as 
amended. The Post Office Department, on the other hand, 
regards a “hold-over postmaster” as a postmaster, and not 
as an acting postmaster, so far as the act of May 20, 1944, is 
concerned. Both the Department and the Commission have 
assumed that the phrase “acting postmaster” in the act of 
May 20, 1944, is denied any effect if it is limited to an acting 
postmaster as designated in section 3, and if the word “re- 
appointed” is understood as meaning that an acting post- 
master may be reappointed only as acting postmaster. I 
believe that this assumption is unsound for the following 
reasons : 

Two separate provisions in section 3 authorize the ap- 
pointment of acting postmasters. The first one provides for 
the appointment by the Postmaster General of an acting 
postmaster to serve not to exceed six months unless the pe- 
riod of service is extended with the permission of the Civil 
Service Commission. These acting postmasters are not ex- 
amined by the Commission, and I think it may safely be 
assumed that, under present methods of selection at least, 
there is no occasion for applying the provisions of the act 
of May 20, 1944, when their post offices are reclassified. 

Section 3 also authorizes the appointment of an acting 
postmaster to serve while the regular postmaster is absent 
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in the military service and provides that such appointments 
“shall be made in accordance with the civil service laws. 
rules, and regulations.” If, during the incumbency of the 
individual, the classification of the office should be changed 
it would be within the authority of the Commission to re- 
examine him as a condition to his reappointment as acting 
postmaster unless the act of May 20, 1944, applies. No rea- 
son appears, or has been suggested, for believing that the 
Congress did not intend the statute to apply in such cases. 
Assuming that it did intend such application of the statute, 
the phrase “acting postmaster” was aptly used to insure 
against a doubt that would certainly have arisen if the 
statute had by its terms been made applicable to postmasters 
only. 

I am informed that the Commission does not find it prac- 
ticable to hold examinations in connection with the appoint- 
ment of acting postmasters to serve while the regular post- 
master is absent in the military service but that it does certify 
the names of eligibles who have previously passed an exami- 
nation for postmaster when such eligibles are available and 
can be induced to accept such an appointment. I infer from 
the information furnished by the Commission that there are 
in fact very few cases in which the statute might operate 
upon the change in classification of a post office during the 
incumbency of an acting postmaster. However this may be 
in practice, the law provides for an examination and permits 
a reexamination in every such case unless the act of May 20, 
1944, 1s applicable. 

Furthermore, the act of May 20, 1944, must be read to- 
gether with the statutes relating to the qualification and 
appointments of postmasters. It expressly repealed no prior 
legislation, and an implication of repeal in such circum- 
stances must be avoided if possible. 39 Op. A. G. 50; zd. 102 
and cases there cited. 

To conclude that one appointed as acting postmaster for 
a purely temporary period may later be given a permanent 
appointment as postmaster, without examination, would 
mean that the civil service and veterans’ preference laws 
could be circumvented through the mere expedient of first 
appointing a. particular individual as acting postmaster and 
then later appointing him as postmaster. To illustrate, a 
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civil service register might contain the names of A, B, C, D, 
and E who had passed the examination for postmaster; EH, 
who had passed with a low rating and was not entitled to 
veterans’ preference, would not be eligible for certification 
for appointment as postmaster unless those ahead of him on 
the register had been passed over for reasons that are valid 
under the civil service and veterans’ preference laws. Can 
it be supposed that Congress intended, however, that if E is 
first appointed temporarily as acting postmaster he may 
then, perhaps a day or so later, be given a permanent ap- 
pointment as postmaster ? | 

In my opinion, both the language and the legislative his- 
tory of the act of May 20, 1944, require me to conclude that 
this statute does not authorize the appointment of an acting 
postmaster, serving under section 3 of the act of June 25, 
1938, as amended, to the position of postmaster. 

Respectfully yours, 
FRANCIS BIDDLE. 


EXTENSION OF TIME TO PAY RAIL CARRIERS’ FREIGHT 
CHARGES 


Under circumstances stated certain shipment of freight destined to 
private companies exclusively engaged in performing Government 
cost-plus-a-fixed-fee contracts may be regarded as “freight trans- 
ported for the United States,’ within the meaning of sec. 3 (2) of 
the Interstate Commerce Act, as amended. 


May 15, 1945. 
THE PRESIDENT. 

My Dear Mr. Preswent: I have the honor to refer to a 
memorandum from President Roosevelt, dated March 21, 
1945, transmitting a letter of the Interstate Commerce Com- 
mission, dated March 20, 1945, requesting my opinion 
whether shipments of freight destined to private companies 
consisting of materials for use in performing contractors’ 
obligations under cost-plus-a-fixed-fee contracts with the 
United States Government are “freight transported for the 
United States, for any department, bureau, or agency 
thereof” within the meaning of these words in section 3 (2) 
of the Interstate Commerce Act, as amended. 
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Section 3 (2) of the Interstate Commerce Act, as amended, 
provides in pertinent part (49 U.S. C. 3 (2)): 

“No carrier by railroad subject to the provisions of this 
chapter shall deliver or relinquish possession at destination 
of any freight transported by it until all tariff rates and 
charges thereon have been paid, except. under such-rules and 
regulations as the commission may from time to time pre- 
scribe to govern the settlement of all such rates and charges 
and to prevent unjust discrimination: Provided, That the 
provisions of this paragraph shall not be construed to pro- 
hibit any carrier from extending credit in connection with 
rates and charges on freight transported for the United 
States, for any department, bureau, or agency thereof, or for 
any State or Territory or political subdivision thereof, or 
for the District of Columbia.” 

Under the authority of the above provision the Interstate 
Commerce Commission has prescribed regulations which, 
permit carriers to extend credit to shippers for unpaid 
freight charges during a period of 48 hours and, under cer- 
tain circumstances, during a period of 96 hours. 

The documents submitted to me support the following 
statement of facts. Some companies which are exclusively 
engaged in work covered by contracts with the United States 
have found it difficult or impossible to comply with the 96- 
hour requirement of the Commission’s regulations. These 
contracts are cost-plus-a-fixed-fee contracts, the pertinent 
provisions of which are as follows: 

“ARTICLE I, Section 6. Title to all materials, tools, ma- 
chinery, equipment and supplies for which the Constructor 
shall be entitled to reimbursement under Article II shall vest 
in the Government at such point or points as the Contracting 
Officer may designate in writing, provided that the right of 
final inspection and acceptance or rejection of such materials, 
tools, machinery, equipment and supplies at such place or 
places as he may designate in writing is reserved to the Con- 
tracting Officer; provided further that upon such final in- 
spection, the Constructor shall be given written notice of ac- 
ceptance or rejection as the case may be. In the event of 
rejection, the Constructor shall be responsible for the re- 
moval of the rejected property within a reasonable time. 
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“Articte II, Secrion 1. Reimbursement for constructor’s 
Expenditures—The Constructor shall be reimbursed in 
the manner hereinafter described for such of his actual ex- 
penditures in the performance of the work as may be ap- 
proved or ratified by the Contracting Officer and as are i1n- 
cluded in the following items: 

“a. All labor, material, tools, machinery, equipment, sup- 
plies, services, power, and fuel necessary for either temporary 
or permanent use for the benefit of the work. 

“b. All subcontracts made in accordance with the provi- 
sions of this contract. 


x * * * * 


“f, Transportation charges on materials and supplies. 

“SECTION 4 (a). The Government reserves the right to pay 
directly to common carriers any or all freight charges on con- 
struction plant, materials, and supplies. 

“ArtIcLE IIT, Section 1. Hetmbursement for Cost.—The 
Government will currently reimburse the Constructor for 
expenditures made in accordance with Article IT upon certi- 
fication to and verification by the Contracting Officer of the 
original signed pay rolls for labor, the receipted invoices 
for materials, and such other documents as the Contracting 
Officer may require. Generally, reimbursement, will be made 
weekly but may be made at more frequent intervals if the 
conditions so warrant.” 

The underlying purpose of section 3 (2) appears to be to 
prevent unjust discrimination. Where a Contracting Officer 
for the Government has authorized a shipment to be made on 
a Government bill of lading and the shipment is so made, the 
Government alone is liable for the freight charges. See 
standard form of Government bill of lading No. 1108, para- 
graph one of “Conditions.”’ In such a case the transaction 
clearly falls within the term “freight transported for the 
United States” as used in section 3 (2) of the Interstate 
Commerce Act. 

It is understood that in some other cases shipments to the 
contractor of materials for use in fulfilling the contract are 
made on commercial bills of lading, f. o. b. the contractor’s 
plant. It is assumed that in these cases the Government does 
not accept title to the materials until after arrival. When- 
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ever the Government accepts title to the materials it becomes 
obligated to pay the contractor not only for the materials but 
also for the transportation charges on them. Under the. 
contract these transportation charges are paid by the Gov- 
ernment as separate items of cost. The Government finally 
bears the whole cost of the transportation and ultimately re- 
ceives the benefit of the transportation and of any credit ex- 
tended in connection with it. If, therefore, under the facts 
stated, credit were extended by a carrier beyond the 96-hour 
period it would not appear to give the contractor any undue 
advantage or unduly to discriminate in his favor. Hence, it 
would seem that under these circumstances an extension of 
credit in connection with freight charges is 1n accordance with 
the purpose of the statute. 

This view is supported by the interpretation placed by 
Attorney General Moody on the language of section 22 of 
the Interstate Commerce Act (25 Op. 408). - Section 22 pro- 
vided that nothing in the act shall prevent the carriage, stor- 
age, or handling of property free or at reduced rates “for the 
United States.” In that case the Government was engaged 
in having certain irrigation systems constructed for it by 
contract. Carriers expressed their willingness to transport 
at one-half of their regular rates materials and machinery 
“used by the United States, or by parties contracting with the 
United States, for work upon the irrigation systems.” The 
Attorney General held that the transportation of the mate- 
rials by the carriers would be “for the United States” within 
the meaning of section 22 of the statute, provided the Gov- 
ernment received the whole benefit of the reduced rate or 
concession. The Attorney General stated (p. 409) : 

“It is therefore immaterial whether the property trans- 
ported belonged to the United States at the time of shipment 
or whether it ever subsequently became the property of the 
United States in the particular shape in which it was shipped. 
It is sufficient that it entered into the construction of a public 
work of the United States, and that the cost of its transpor- 
tation was a part of the final cost of that work to the United 
States.” | 

Accordingly, it is my opinion that in the case of a con- 
tractor who is exclusively engaged in work covered by cost- 
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plus-a-fixed-fee contracts with the United States of the type 
mentioned in this opinion, where freight destined to the con- 
tractor is transported on a Government bill of lading, or 
where such freight is transported on a commercial bill of 
lading and the Government accepts title to the freight, such 
freight may properly be regarded as “transported for the 
United States” within the meaning of these words in section 
3 (2) of the Interstate Commerce Act, as amended. 
Sincerely yours, 
FRANCIS BIDDLE. 


CONTRACT SETTLEMENT ACT, SUBCONTRACTORS’ 
TERMINATION CLAIMS 


The Director of Contract Settlement is authorized to provide by 
regulations that direct settlement of certain subcontractors’ 
termination claims may be made under the Contract Settlement 
Act of 1944 without deduction for claims the Government may 
have against the prime contractor or other higher tier con- 
tractor and without regard to insolvency or bankruptcy of higher 
tier contractors or set-offs between contractors in the contractual 
chain. 

It is the responsibility of the Director to decide what administrative 
steps should be taken by the contracting agencies to protect the 
interests of the United States. 


May 19, 1945. 
THE PRESIDENT. 

My Dear Mr. Present. I have the honor to reply to 
your letter dated May 12, 1945, requesting my opinion on 
certain questions regarding the construction of the Contract 
Settlement Act of 1944, 58 Stat. 649, 41 U. S. C. Secs. 101 
et seq., raised by the Acting Director of the Office of Contract 
Settlement in a letter dated April 7, 1945. These questions 
arise in connection with regulations that the Director pro- 
poses to issue dealing with direct settlement of certain termi- 
nation claims of subcontractors. In his letter the Acting 
Director of the Office of Contract Settlement states: 

“Under both proposed regulations, the termination claims 
under subcontracts to be settled directly include only the 
claim or demand for fair compensation for the termination 
of the subcontract, and not any claim on account of .com- 
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pleted articles delivered or services performed pursuant to 
the subcontract. Further, the subcontracts to which the di- 
rect settlement may be so extended include only those ter- 
minated as a result of the modification or termination of a 
prime contract for the convenience or at the option of the 
Government, or those terminated under any other circum- 
stances which may require the Government to bear the cost 
of settling the terminated subcontracts.” 

Having thus described the scope of the proposed regula- 
tions, the Acting Director asks two questions: 

“Do I have legal authority to provide by regulation that 
direct settlement, in the manner and within the limitations 
indicated above, (1) shall be made without deduction for 
claims which the Government may have against the prime 
contractor or other higher tier war contractor, and (2) may 
be made without regard to any assignments by, or insolvency 
or bankruptcy of, higher tier war contractors, and without 
regard to set-offs between contractors in the contractual 
chain ?” 

At the outset I should like to emphasize that the views 
expressed in this letter apply only to termination claims of 
the kind described in the letter of the Acting Director; dif- 
ferent questions, requiring different conclusions, might arise 
if the proposed regulations covered termination claims of 
any other kind. 

The letter of the Acting Director emphasizes the adminis- 
trative and policy considerations that have led to the prepa- 
ration of the proposed regulations. He states: 

“As a result of studies which have been conducted by the 
War and Navy Departments, my staff and representatives of 
industry, I am convinced that a program of company-wide 
settlement, applied in a limited number of cases, is urgently 
needed as an additional procedure for speedy settlement of 
termination claims. 

* # # of  * * * 


“Administrative considerations indicate that no effective 
and workable program for company-wide settlement can be 
established unless the direct settlement of claims of subcon- 
tractors can proceed without deduction for claims the Gov- 
ernment may have against the prime contractor, and without 
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regard to insolvency or bankruptcy of higher tier contractors, 
or assignments by them, or set-offs between contractors in the 
contractual chain. 


% a * * * * * 


“I am also convinced of the administrative necessity of 
having the contemplated procedures for direct settlement 
with subcontractors available in individual cases of inabil- 
ity of the prime contractor to pay.” 


I 


The first question is whether the Director of Contract 
Settlement has authority to provide by regulation for the 
direct settlement of a subcontractor’s claim “without deduc- 
tion for claims which the Government may have against the 
prime contractor or other higher tier war contractor.” In 
discussing this question I shall not comment on the prob- 
lems that may be raised by the insolvency or bankruptcy of, 
or assignment by, a prime or “higher tier” contractor because 
those problems will be dealt with in my discussion of the 
second question. 

In an opinion dated August 8, 1933, the Attorney General 
considered whether the officers of the Government, in mak- 
ing payments to private persons, were required to exercise 
the right of set-off. He pointed out that until 1875 the exer- 
cise of the right was within the discretion of the officers of the 
Government. In that year a statute (act of March 3, 1875, 
c. 149, 18 Stat. 481) took away the discretion and made it 
the duty of the Secretary of the Treasury upon the presenta- 
tion of any claim to withhold payment of an amount equal 
to any debt due the United States from the claimant. The 
Attorney General pointed out that the act of March 3, 1933 
(47 Stat. 1516, 31 U. S. C. Sec. 227), amended the act of 
March 3, 1875, by restoring the discretion to exercise the right 
of set-off except in cases in which a final judgment had been 
obtained against the United States. 37 Op. A. G. 215. The 
proposed regulations do not cover cases in which a final 
judgment has been recovered against the United States and 
it is therefore unnecessary to consider the provisions of the 
act of March 3, 1933. It is also unnecessary to consider sec- 
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tion 305 of the Budget and Accounting Act of 1921 (31 
U. S. C. Sec. 71), because under the provisions of the Con- 
tract Settlement Act of 1944 the function of the General 
Accounting Office with respect to any termination settlement 
is confined to determining after final settlement whether the 
settlement payments to the war contractor were made in ac- 
cordance with the settlement and whether the records trans- 
mitted to that Office or other information warrant a reason- 
able belief that the settlement was induced by fraud. See 40 
Op. A. G. 328. 

Prior to the passage of the Contract Settlement Act, 
therefore, no statute imposed on the contracting agencies 
an obligation to assert the right 6f set-off in connection with 
the settlement of a war contract. In my opinion, the pro- 
visions of the Contract Settlement Act do not limit the dis- 
cretion of the contracting agencies in this respect. No pro- 
vision of the act explicitly imposes upon the contracting 
agencies any new obligation to assert the right of set-off. 
Nothing in the legislative history of the statute or in its 
provisions leads me to believe that Congress intended to im- 
pose this obligation by implication. Section 7 (e) provides: 

“Any contracting agency may make settlements with sub- 
contractors in accordance with any of the provisions of 
this act without regard to any limitation on the amount pay- 
able by the Government to the prime contractor.” 

I believe that this provision was included in the act, not 
for the purpose of limiting the discretion of the contracting 
agencies to assert the right of set-off or to impose new obli- 
gations upon them in that connection, but on the contrary 
to make it clear that they were under no obligation to assert 
the right even when the set-off arose in connection with the 
same transaction that gave rise to the claim of the subcon- 
tractor. 

I conclude, therefore, that the first question should be 
answered in the affirmative. 


Il 


The second question is whether the Director has legal 
authority to provide by regulation that direct settlements 
of claims of subcontractors for fair compensation for the 
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termination of war contracts “may be made without regard 
to any assignments by, or insolvency or bankruptcy of, 
‘higher tier’ war contractors, and without regard to set-offs 
between contractors in the contractual chain.” 

The Office of Contract Settlement and the contracting 
agencies that have expressed views on the subject believe 
that as a practical matter settlement of a subcontractor’s 
claim without regard to assignments by, or the insolv- 
ency or bankruptcy of “higher tier” contractors and with- 
out regard to set-offs between contractors in the contractual 
chain, will not materially increase the obligations of the 
United States. Those agencies consider that in substantially 
all cases the settlement of the claim of a subcontractor 
will reduce pro tanto the claims of contractors higher in 
the contractual chain and this reduction may be enforced 
against those contractors or their assignees, trustees or 
receivers. Certainly, this will be true if the prime 
contract contains the Uniform Termination Article, which 
the Director has prescribed (9 F. R. 478, 9 F. R. 12282) 
and if the relations between the prime contractors and 
subcontractors are controlled by the Uniform Termination 
Article which the Director has promulgated for use in sub- 
contracts (9 F. R. 12284). 

There may be instances, however, in which these Uniform 
Termination Articles have not been used. In these instances 
the provisions of the particular contracts involved, as inter- 
preted under the applicable state laws, will determine the 
effect of the direct settlement with the subcontractor upon 
the legal relations between the United States and “higher 
tier” contractors. Cases of this kind cannot properly be 
discussed on the basis of hypothetical facts; in any event they - 
raise issues that ultimately may have to be decided by the 
courts. I think, therefore, that I must consider the second 
question on the assumption that in particular instances the 
application of the proposed regulations may impose upon 
the United States financial burdens greater than it would 
have to assume if, in making settlement with the subcon- 
tractor, assignments, insolvencies or bankruptcies of higher 
tier contractors and set-offs between contractors in the con- 
tractual chain were taken into account. 
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One of the primary purposes of the Contract Settlement 
Act was to authorize the Director and the contracting agencies 
to provide subcontractors with fair compensation for the 
termination of their war contracts. Section 6 of the act 
declares that it is the policy of the Government to provide 
war contractors, both prime and subcontractors, with speedy 
and fair compensation for the termination of their war con- 
tracts; the same section prescribes standards for determining 
the fair compensation to be paid to both prime and sub- 
contractors. Section 7 (c) directs the Director to prescribe 
policies and methods for company-wide settlement of both 
prime and subcontracts and section 7 (d) authorizes direct 
settlement of subcontractors’ claims. 

The provisions of the act show that in granting authority 
to provide fair compensation for subcontractors, Congress 
intended that this authority might be used to place the burden 
of that compensation directly upon the United States. Prior 
to the passage of the act there was no direct contractual 
relationship between the United States and the subcon- 
tractors; indeed, in many instances the subcontractors had no 
legal claim against the prime contractors for fair compen- 
sation for termination. Despite these circumstances, sec- 
tion 6 (g) provides that if either a prime contract or a 
subcontract fails to provide, or provides against, fair com- 
nensation for its termination, the contracting agency shall 
amend the contract by agreement with the war contractor or 
authorize the parties to amend the contract to provide for 
fair compensation. The statutory plan is supplemented by 
subsection (b) of section 7 which requires a contracting 
agency, when it is satisfied that the war contractor is unable 
- to meet his obligations, to exercise control of payments made 
to that contractor on account of the claims of the subcon- 
tractors to assure the receipt of the benefits and the payments 
by the subcontractors. Section 7 (e), discussed earlier in 
this opinion, which expressly authorizes payments in excess 
of contractual lability under a prime contract, carries out 
the same congressional intent. 

Section ¢ (f) provides that 1f any contracting agency de- 
termines that in the circumstances of a particular case equity 
and good conscience require fair compensation for the ter- 
mination of a war contract to be paid to a subcontractor 
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who has been deprived of and cannot otherwise reasonably 
secure such fair compensation, the contracting agency may. 
pay such compensation to him although such compensation 
already has been included and paid as part of a settlement 
with another war contractor. This subsection confers on 
the contracting agencies additional authority to pay fair 
compensation for the termination of subcontracts even 
though in the circumstances involved the subcontractors are 
not entitled to fair compensation under the other provisions 
of the statute. This subsection is a further indication that 
Congress intended to authorize the Director and the con- 
tracting agencies to provide fair compensation for termina- 
tion of subcontracts irrespective of the relations between the 
United States and the prime contractor or between the vari- 
ous contractors in the contractual chain. 

In view of the purpose and policy of the statute it should 
not in my opiinon be construed as imposing upon the con- 
tracting agencies the duty of requiring subcontractors in all 
cases to bear the risks of insolvency or bankruptcy of “higher 
tier” contractors, or as making it mandatory for the contract- 
ing agencies to adjust all of the contractual relations in the 
contractual chain before paying a subcontractor his claim for 
fair compensation for termination in accordance with the 
terms of the act. I conclude, therefore. that the second ques- 
tion should be answered in the affirmative. 


III 


In concluding that both of the questions asked by the Act- 
ing Director should be answered in the affirmative, I am not 
suggesting that the contracting agencies or the Director of 
the Office of Contract Settlement are without any authority, 
when directly settling the claims for fair compensation for 
the termination of subcontracts, to make deductions for 
claims which the Government may have against the prime 
contractor or other “higher tier’? contractors or that they 
lack authority to take into account assignments by, or the 
insolvency or bankruptcy of “higher tier” contractors, or set- 
offs between the contractors in the contractual chain. This 
opinion is confined to a consideration of the question whether 
the act requires the Director and the contracting agencies 
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to make these deductions or to take these matters into ac- 
count in every case of direct settlement with a subcontractor. 
My conclusion is that this action is not required by law. 

It is the responsibility of the Director of the Office of 
Contract Settlement to decide what administrative steps 
should be taken by the contracting agencies to protect the 
interests of the United States in connection with the direct 
settlement of the claims of subcontractors for fair compen- 
sation. I have not attempted to discuss in this opinion the 
adminstrative safeguards that might properly be imposed 
by the Director in connection with the direct settlement of 
the claims of subcontractors or to express any view on the 
wisdom of the proposed regulations. 

Sincerely yours, | 
FRANCIS BIDDLE. 


RHEEMPLOYMENT OF CERTAIN PERSONS UNDER THE 
SELECTIVE TRAINING AND SERVICE ACT 


Positions held by former administrative employees of the Public 
Works Administration, the Work Projects Administration, the Na- 
tional Youth Administration, and the Civilian Conservation Corps 
are “temporary positions” within section 8 (b) of the Selective 
Training and Service Act of 1940, as amended. 

Section 6 of Executive Order 8743, April 23, 1941, does not confer 
reemployment rights upon persons who left civil positions in order 
to enter the armed forces. It applies only to persons who have been 
reinstated in the Government service pursuant to section 8 of the 
Selective Training and Service Act or any other applicable similar 
statute. The words “other than a temporary position” as used 
in section 6 may be given the same meaning as those words have in 
section 8 of the Selective Training and Service Act. 


May 30, 1945. 
THE PRESIDENT. 

My Dear Mr. Preswent: I have the honor to refer to a 
memorandum from President Roosevelt, dated December 2, 
1944, transmitting a letter of the Civil Service Commission, 
dated December 2, 1944, requesting my opinion on certain 
questions concerning reemployment rights under section 8 
of the Selective Training and Service Act of 1940, as amended, 
of former administrative employees of the Public. Works 
Administration, the Work Projects Administration, the 
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National Youth Administration, and the Civilian Conserva- 
tion Corps, and concerning the interpretation of section 6 of 
Executive Order 8743, dated April 23, 1941 (6 F. R. 2117). 

The first four questions presented are: 

“Question 1. Did former employees of the Public Works 
Administration and the Work Projects Administration leave 
positions other than temporary within the meaning of section 
8 of the Selective Training and Service Act ? 

“Question 2 (a). Are former employees of the National 
Youth Administration entitled to mandatory reemployment 
benefits under section 8 of the Selective Training and Service 
Act? 

“(b). If so, does the War Manpower Commission or the 
Federal Security Agency have the obligation of restoring such 
employees to civilian positions? 

“Question 3. Are former employees of the Civilian Con- 
servation Corps entitled to mandatory reemployment benefits 
under section 8 of the Selective Training and Service Act in 
the Federal Security Agency ? | 

“Question 4. In view of the emergency nature of the func- 
tions in which Civilian Conservation Corps employees were 
engaged, is it mandatory upon the department in which they 
were employed to grant them reemployment benefits under 
section 8 of the Selective Training and Service Act?” 

These questions relate to former administrative employees 
of the agencies concerned and not to former relief workers 
or employees, or to enrollees in the Civilian Conservation 
Corps, trainees, or persons in similar categories. 

Section 8 of the Selective Training and Service Act of 
1940, as amended, provides in part: 

“(a) Any person inducted into the land or naval forces, 
under this Act for training and service, who, in the judgment 
of those in authority over him, satisfactorily completes his 
period of training and service under section 3 (b) shall be 
entitled to a certificate to that effect upon the completion of 
such period of training and service. * * * 

“(b) In the case of any such person who, in order to per- 
form such training and service, has left or leaves a position, 
other than a temporary position, in the employ of any em- 
ployer and who (1) receives such certificate, (2) is still quali- 
fied to perform the duties of such position, and (3) makes 
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application for reemployment within ninety days after he 
is relieved from such training and service or from hospitaliza- 
tion continuing after discharge for a period of not more than 
one year— 

“(A) if such position was in the employ of the United 
States Government, its Territories or possessions, or the Dis- 
trict of Columbia, such person shall be restored to such 
position or to a position of like seniority, status, and pay. 
(Act of September 16, 1940, c. 720, 54 Stat. 885, 890, as 
amended by act of July 28, 1942, c. 529, 56 Stat. 724, and 
Public Law 473, 78th Cong., 2d sess., approved December 8, 
1944 (c. 548, 58 Stat. 798) ;50 U.S. C. App., sec. 308 (a) and 
(b)).” [Italics supplied. | 

The reemployment provisions of section 8 are mandatory 
but they are expressly inapplicable to an employee who left 
a temporary position. The answer to the first four questions 
depends upon whether the employees referred to in the ques- 
tions held positions that were temporary within the meaning 
of the statute. 

The term “temporary position” as used in section 8 (b) is 
not defined in the statute and the legislative history of the 
statute is not helpful in determining its meaning. In the 
Federal service the word “position” is sometimes used to de- 
scribe the duties of an office or employment, whether occu- 
pied or vacant (see 5 U.S. C. 662), and at other times it 1s 
used to describe tenure of appointment or employment. In 
an opinion dated December 30, 1941 (40 Op. 152), I stated 
that the reemplovment provisions of section 8 (b) “were 
directed to employment generally and the meaning of the 
term ‘temporary position’ is not controlled by classifications 
or terminologies peculiar to the Federal Civil Service sys- 
tem.” In another opinion dated May 26, 1943 (40 Op. 271), 
I called attention to the fact that the word “temporar’y’’ 
is a relative one, and that in determining its meaning in a 
particular statute consideration must be given to the purpose 
of that statute. Considering the purpose of section 8 of the 
Selective Training and Service Act and the fact that the re- 
employment provisions of the section apply generally to the 
Federal Government and to private employers, I think that 
the word “temporary” as used in the section should be given 
its ordinary meaning, that is, “lasting for a time only; exist- 
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ing or continuing for a limited time.” See Webster's New 
International Dictionary; Funk & Wagnalls’ New Standard 
Dictionary; 3 Bouvier, Law Dictionary, 3rd Rev. 

Since the term “temporary position” was not used in sec- 
tion 8 (b) of the Selective Training and Service Act in a 
technical sense, but is to be given its ordinary meaning, it 1s 
proper to consider not only the status of the positions in 
the Public Works Administration, the Work Projects Ad- 
ministration, the National Youth Administration, and the 
Civilian Conservation Corps as agencies of the Government, 
but also the tenure of service of the employees of these 
agencies. _ 

(a) Public Works Administration.—The pertinent facts 
relating to the Public Works Administration are stated in 
Appendix I of this opinion. The facts show that the Public 
Works Administration was an emergency agency engaged in 
performing emergency work. Originally established as the 
Federal Emergency Administration of Public Works and 
later changed to the Public Works Administration, 1t was 
expressly designated to last for a limited time. The life of 
the agency was extended from time to time, but these exten- 
sions emphasized the fact that the agency was never made 
permanent. On May 1, 1940, the beginning of the period 
during which absence im active military service entitled a 
person to reemployment benefits under the Selective Training 
and Service Act or related statutes, the life of the Public 
Works Administration and the tenure of all positions in the 
Administration was limited to end on June 30, 1941, unless 
further extended by Congress. Further extensions were 
made, but these extensions were for the purpose of enabling 
the Administration to complete its 1938 program and to fin- 
ish work on prior projects. The tenure of service of admin- 
istrative employees of the Public Works Administration was 
necessarily limited to the life of the agency. This tenure of 
service was also expressly limited by the language of the 
appointment papers used. Those papers provided that the 
maximum tenure of service or employment of all employees 
should not extend beyond the expiration of the emergency 
appropriation from which the employees’ salaries were paid. 

The Public Works Administration has been terminated 
and no one is now employed in the agency. It would not 
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now be possible to reinstate former employees of the Ad- 
ministration in their previously held positions, or in any 
other positions in the agency. 

(b) Zhe Work Projects Administration—A statement of 
the pertinent facts relating to the Work Projects Adminis- 
tration appears in Appendix II of this opinion. These 
facts show that the position of the Work Projects Admin- 
istration does not differ substantially from that of the Public 
Works Administration. The Work Projects Administration 
was established as an emergency agency and expressly desig- 
nated to last for a limited time. Its life was extended from 
time to time, but it was never made permanent. The ap- 
pointment papers of the administrative employees of the 
agency contained the same kind of language limiting their 
tenure that was contained in the appointment papers of 
the employees of the Public Works Administration. The 
Work Projects Administration has been discontinued. 

(c) National Youth Administration —A statement of the 
pertinent facts relating to the National Youth Administra- 
tion appears as Appendix III of this opinion. That state- 
ment shows that the National Youth Administration, like 
the Public Works Administration and the Work Projects 
Administration, was an emergency agency engaged in per- 
forming emergency work and was established for a limited 
time only. Although its appointment papers did not con- 
tain the limiting provisions found in the appointment papers 
of the Public Works Administration and the Work Projects 
Administration, the tenure of its employees was necessarily 
limited to the life of the Administration and to the period 
for which appropriations were available to the Admuinistra- 
tion for its expenditures. After May 1940, there could have 
been no reasonable expectation of permanent employment 
with the National Youth Administration. The agency has 
been abolished. 

(d) Civilian Conservation Corps.—Pertinent facts relat- 
ing to the Civilian Conservation Corps are stated in Appen- 
dix IV of this opinion. These facts show that the Civilian 
Conservation Corps was organized in 1933 as an emergency 
agency. In 1937 the Corps was established to continue for 
the period of three years after July 1, 1987. A proposal to 
make the Corps a permanent establishment of the Govern- 
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ment was rejected by the Congress. (See H. Rept. 687, 75th 
Cong., 1st sess.; H. Rept. 9438, id.; 81 Cong. Rec. 6095-6102 ; 
6203-6205 ; 6299-6300.) In 1939 the life of the Corps was 
extended for a three-year period from July 1, 1940, until 
July 1, 1943, and at that time another proposal to make the 
Corps a permanent establishment was rejected. (See S. 1110, 
“6th Cong., Ist sess.; H. Rept. 447, zd.) The life of the 
Civilian Conservation Corps was at all times limited. Tenure 
of service in the agency was necessarily limited to the life of 
the agency and there was always uncertainty whether the 
Congress would renew the life of the agency, and, if so, for 
how long. After May 1940, the maximum expectancy of em- 
ployment within the agency was approximately three years. 
This expectancy was not realized because the agency ceased 
its operations on June 30, 1942. 

The Civilian Conservation Corps is no longer in existence 
and it would not be possible to reinstate former employees 
to their former positions or to any other positions in that 
agency. 

In addition to employees of the Civilian Conservation 
Corps who were appointed by the Director of the Corps the 
agency also used the services of other employees who were 
appointed or employed by the heads of other government 
agencies. Question 4 relates to this group of employees. 
These employees were paid from funds allotted to the coop- 
erating agencies by the Director of the Civilian Conserva- 
tion Corps. It is assumed that these employees were engaged 
solely on the work of the Civilian Conservation Corps. 

Although these employees may have been subject for some 
purposes to the regulations of the agency in which they were 
appointed, their status for reemployment under section 8 of 
the Selective Training and Service Act is no different than 
that of employees who served directly in the Civilian Con- 
servation Corps. The positions which they held were at all 
times limited to the life of the Civilian Conservation Corps. 
I see no real basis for drawing a distinction between the posi- 
tions held directly in the Corps and the positions held by 
employees referred to in the fourth question ; service in both 
positions was limited in time. | 

It thus appears that the Public Works Administration, the 
Work Projects Administration, the National Youth Admin- 
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istration and the Civilian Conservation Corps were emer- 
gency agencies established to meet emergency needs. The 
lives of the agencies were extended from time to time but the 
agencies were never made permanent establishments of the 
Government. There can be no doubt that after May 1940 all 
of these agencies were regarded as temporary agencies and 
that the tenure of service of the administrative employees of 
the agencies was limited to the lives of the respective agencies. 
The agencies have been abolished or liquidated and their 
functions are not being carried on by any other department 
or agency except to complete the liquidation. 

With respect to section 8 of the Selective Training and 
Service Act, I perceive no substantial difference between the 
positions held by the administrative employees of these four 
agencies and the positions held by “War Service appointees.” 
In my opinion dated May 26, 1943 (40 Op. 271), I con- 
cluded that “War Service appointees,” appointed to govern- 
ment positions for the duration of the war and six months 
thereafter, hold “temporary positions” within the meaning of 
section 8. In that opinion I pointed out that war service 
appointments included not only appointments for the dura- 
tion of the war to positions in the regular establishments of 
the Government but also appointments “to emergency posi- 
tions made necessary to meet war needs.” I then stated: 

“These emergency positions will in most cases cease to exist 
upon the termination of the war. In my opinion the posi- 
tions of War Service appointees * * * are ‘temporary’ 
within the meaning of section 8 of the Selective Training and 
Service Act. * * * Section 8 makes mandatory the rein- 
statement of a person coming within its terms and his contin- 
uance in the position for one year unless discharged for cause. 
To hold section 8 applicable to * * * War Service ap- 
pointees who have been appointed to emergency positions of 
the kind mentioned would require the reinstatement, and the 
retention for not less than one year, of many persons in 
positions which no longer exist. A construction which re- 
quires this to be done would render administration of the 
section impossible and should be rejected. United States v. 
Tappan, 11 Wheat. 419, 426; United States v. Powers, 307 
U.S. 214, 217: 39 Op. A. G. 497, 498.” 

The form af the appointment papers used by the Public 
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Works Administration and the Work Projects Administra- 
tion shows that positions in those agencies were recognized 
to be temporary only. If it were proper to consider only the 
form of the appointment papers, a distinction might be 
made between positions in these two agencies, on the one hand, 
and positions in the National Youth Administration and the 
Civilian Conservation Corps on the other. The form of the 
appointment papers, however, is not controlling. The de- 
cisive fact is that all of these agencies were temporary in 
nature and were intended by Congress to continue only during 
the emergency which gave rise to their creation. 

For the reasons that I have given it is my opinion that the 
positions held by former administrative employees of the 
_ Public Works Administration, the Work Projects Adminis- 
tration, the National Youth Administration and the Civilian 
Conservation Corps and the employees referred to in the 
fourth question asked by the Commission were temporary 
positions within the meaning of section 8 (b) of the Selective 
Training and Service Act of 1940, as amended. 

I conclude therefore that questions 1, 2 (a), 3, and 4 should 
be answered in the negative. The answer to question 2 (a) 
makes it unnecessary to consider question 2 (b). 

In reaching the above conclusion I have not overlooked the 
fact that prior to the time the Public Works Admuinistra- 
tion and the Civilian Conservation Corps ceased their oper- 
ations some positions in the agencies were deemed not to 
be temporary positions for the purpose of the Ramspeck 
Act (approved November 26, 1940, c. 919, 54 Stat. 1211). 
These positions were covered into the classified civil service 
and the incumbents were given an opportunity to acquire a 
competitive status in the classified civil service. As I have 
pointed out, this action cannot be accepted as determinative 
of the question whether positions in these agencies were 
other than temporary within the meaning of section 8 of 
the Selective Training and Service Act. The provisions of 
section 8 are not restricted to employees who have, or who 
may acquire, a classified civil service status. The right of an 
employee as the holder of a classified civil service status and 
his right to reemployment under section 8 of the Selective 
Training and Service Act are separate and distinct rights, 
and are governed by different statutes; terminologies con- 
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trolling with respect to the one right are not necessarily 
controlling with respect to the other. 

This opinion does not apply to certain motor shop and 
administrative employees of the Civilian Conservation Corps 
who, in April 1942, were transferred from the Corps to the 
War Department. Any question concerning the reemploy- 
ment rights of any former employees so transferred will be 
dealt with separately, if and when it should arise. 

The fifth question asked by the Civil Service Commission 
is: 

“May the provisions of section 6 of Executive Order 8743, 
April 23, 1941, be limited to persons who are restored to their 
former positions, or to positions of like seniority, status, and 
pay in accordance with the Selective Training and Service 
Act and similar statutes granting reemployment rights?” 

Secton 1 of the Ramspeck Act (approved November 26, 
1940, c. 919, 54 Stat. 1211) authorized the President to cover 
into the classified civil service any offices or positions in or 
under an executive department, independent establishment, 
or other agency of the Government, with exceptions not pert1- 
nent. Section 2 of the statute prescribed the conditions under 
which incumbents of positions covered into the classified civil 
service could acquire a classified civil service status. These 
provisions of the statute were put into effect by Executive 
Order 8748, section 6 of which reads as follows: 

“Section 6. Any person who in order to perform active 
service with the military or naval forces of the United States 
has left, or leaves, a position (other than a temporary posi- 
tion) which is covered into the classified civil service under 
section 1 of this order shall be reinstated in the department 
or agency to the position in which he last served or to a posi- 
tion of like seniority, status, and pay in the same department 
or agency, and upon reinstatement thereto may acquire a 
classified civil-service status: Provided, (1) that he has been 
honorably discharged from the military or naval service, 
(2 )that he makes application for reinstatement within forty 
days of such discharge, (3) that the head of the department 
or agency concerned recommends within one year of his rein- 
statement that he be permitted to acquire a classified civil- 
service status and certifies that he has served with merit for 
at least six months, and (4) that he qualifies in such suitable 
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noncompetitive examination as the Commission may pre- 
scribe.” 

The Civil Service Commission is of the opinion that the 
provisions of section 6 of Executive Order 87438 should be 
interpreted not as conferring any new or additional right to 
reinstatement in a civilian position upon an employee who 
had entered the armed forces, but as setting forth the terms 
upon which a classified civil service status may be acquired by 
a person reinstated in the Government service pursuant to 
section 8 of the Selective Training and Service Act of 1940, 
as amended, or any other applicable similar statute. I agree 
that this is a proper interpretation. 

Section 2 of the Ramspeck Act provides that the incumbent 
of any office or position that is covered into the classified civil 
service under the provisions of section 1 of the act shall not 
thereby acquire a classified civil service status, except upon 
recommendation by the head of the agency concerned, certi- 
fication that the incumbent of the position has served with 
merit for a stated period, and upon his passing such suitable 
noncompetitive examination as the Civil Service Commission 
may prescribe. 

At the time Executive Order 8743 was issued it was fore- 
seen that some employees whose positions were covered into 
the classified civil service would be called into the armed 
forces, and hence that they might lose the opportunity to 
qualify, and to be recommended, for a classified civil service 
status, since their reinstatement under section 8 of the Selec- 
tive Training and Service Act would not of itself confer upon 
them a classified civil service status. The purpose of section 6 
of the Executive order was to take care of this situation. 

Section 6 of the Executive order describes the persons to 
whom it applies; namely, “any person who in order to per- 
form active service with the military or naval forces of the 
United States has left, or leaves, a position (other than a 
temporary position)” that is covered into the classified civil 
service under section 1 of the order. The section then 
prescribes requirements that must be met if a person who has 
been reinstated is to acquire a classified status. 

The provision that I have quoted from the Executive order 
is substantially the same as the language of section 8 (b) 
of the Selective Training and Service Act. I believe that 
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the words “other than a temporary position” as used in sec- 
tion 6 of the Executive order may properly be given the 
same meaning as those words have in section 8 of the Selec- 
tive Training and Service Act. 

I conclude, therefore, that the fifth question should be 
answered in the affirmative. 

Sincerely yours, 
FRANCIS BIDDLE. 


APPENDIX I 
PUBLIC WORKS ADMINISTRATION 


The Federal Emergency Administration of Public Works, 
later termed the Public Works Administration, was estab- 
lished pursuant to the provisions of title II of the National 
Industrial Recovery Act of June 16, 1933 (c. 90, 48 Stat. 
195, 200) and Executive Order 6174, dated June 16, 1933, 
for the purpose of increasing employment. by assisting in 
financing useful public works projects with funds allotted 
by the President from appropriations made therefor. (See 
also Executive Order 6198, July 8, 1933; Executive Order 
6252, August 19, 1933; and Executive Order 6929, December 
26, 1934.) 

Section 201 (b) of title II of the act of June 16, 1933, 
authorizes the Federal Emergency Administrator of Public 
Works to appoint and fix the compensation of officers and 
employees without regard to the civil service laws or the 
Classification Act of 1923, as amended. This authorization, 
without material modification, was continued in subsequent 
statutes extending the hfe of the Federal Emergency Ad- 
ministration of Public Works and the Public Works Admin- 
istration until 1942 when certain positions were made subject 
to the classified civil service. 

Section 201 (d) of the act of June 16, 1933, supra, pro- 
vides that agencies established under the act shall terminate 
two years after the date of enactment of the act, or sooner 
if the emergency recognized by section 1 of the statute is 
declared ended by proclamation of the President or by joint 
resolution of the Congress. No action was taken within the 
two-year period to terminate the Federal Emergency Admin- 
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istration of Public Works. The appropriation to carry out 
the provisions of the act of June 16, 1933, was made available 
until June 30, 1935 (act of June 16, 1933, c. 100, 48 Stat. 
DIA, 275). | 

The hfe of the Federal Emergency Administration of 
Public Works was extended by the following statutes: until 
June 20, 1937, by the act of April 8, 1935 (c. 48, sec. 12, 49 
Stat. 115, 119) ; until July 1, 1939, by the act of June 29, 1937 
(c. 401, title II, sec. 201, 50 Stat. 352, 357) ; and to the close of 
the fiscal year ending June 30, 1941, by the act of June 21, 
1938 (c. 554, title II, sec. 202, 52 Stat. 809, 817). 

Pursuant to the provisions of Reorganization Plan No. 1, 
effective July 1, 1939, the Federal Emergency Administration 
of Public Works and its functions and certain other agencies 
and functions were consolidated into a new agency termed the 
Federal Works Agency. (Reorganization Plan No. 1, part 3, 
sec. 301, 53 Stat. 1423, 1426; act of June 7, 1939, c. 193, 53 
Stat. 813.) Subsection (d) of section 801 of the Plan pro- 
vides that the agencies and functions consolidated by section 
301 in the Federal Works Agency shall carry with them 
their personnel. Section 3805 of the Plan provides that the 
Federal Emergency Administration of Public Works and its 
functions shall be administered as the Public Works Admin- 
istration, with a Commissioner of Public Works at the head 
thereof; and that the Commissioner, to be appointed by the 
Federal Works Administrator, shall act under the direction 
and supervision of the Federal Works Administrator. 

Certain positions in the Public Works Administration were 
covered into the classified civil service, effective January 1, 
1942, with exceptions not pertinent, pursuant to the provi- 
sions of the act of November 26, 1940 (c. 919, sec. 1, 54 Stat. 
1211, the Ramspeck Act), and Executive Order 8743, dated 
April 23, 1941 (6 F. R. 2117). Section 2 of the Ramspeck 
Act prescribes the conditions under which incumbents of 
positions covered into the classified civil service can acquire 
a Classified civil service status. Section 1 of Executive Order 
8743 provides: 

“All offices and positions in the executive civil service of 
the United States except (1) those that are temporary, (2) 
those expressly excepted from the provisions of section 1 of 
the said act of Novmber 26, 1940, (3) those excepted from 
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the classified service under Schedules A and B of the Civil 
Service Rules, and (4) those which now have a classified 
status, are hereby covered into the classified civil service of 
the Government.” 

The life of the Public Works Administration was ex- 
tended as follows: to the close of the fiscal year ending June 
30, 1942, by the act of April 5, 1941 (c. 40, 55 Stat. 92, 110) ; 
to the close of the fiscal year ending June 30, 1943, by the act 
of June 27, 1942 (c. 450, 56 Stat. 392, 410) ; and to the close 
of the fiscal year ending June 30, 1944, by the act of June 
26, 1943 (c. 145, 57 Stat. 169, 180). 

The last construction program undertaken by the Public 
Works Administration was the one authorized by the act 
of June 21, 1938, supra. From 1941 to July 1, 19438, the Ad- 
ministration was engaged in completing projects commenced 
in the preceding years and in winding up its affairs as a 
Federal agency. See Hearings before the Subcommittee of 
the House Committee on Appropriations, (78th Congress, Ist 
session, on the Independent Offices Appropriation Bill for 
1944, pp. 451, 452; hearings before the same committee, 78th 
Congress, 2nd session, on the Independent Offices Appropria- 
tion Bill for 1945, p. 838; First Annual Report, Federal 
Works Agency, 1940, pp. 154, 157; Second Annual Report, zd., 
1941, pp. 111, 117; Third Annual Report, zd., 1942, pp. 83, 
85, Fourth Annual Report, zd., 1943, p. 6. 

Effective July 1, 1943, all functions, powers and duties of 
the Public Works Administration and of the Commissioner 
of Public Works in the Federal Works Agency, together with 
all records, property and personnel of the Public Works Ad- 
ministration, were transferred to the Office of the Federal 
Works Administrator (Executive Order 9357, June 30, 1943, 
8 F. R. 9041). The order provides that the functions, powers 
and duties so transferred to the Office of the Federal Works 
Administrator shall be administered by or under the direc- 
tion ani supervision of the Federal Works Administrator. 
The affairs of the Public Works Administration have been 
practically liquidated. 

The appointment papers of the administrative employees 
of the Public Work Administration contain the following 
provision : 

“This appointment is for emergency work for such period 
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of time as your services may be required, but limited to a 
period not to extend beyond the expiration of the emergency 
appropriation from which your salary is paid.” 


APPENDIX IT 


WORK PROJECTS ADMINISTRATION 


The Works Progress Administration, later termed the 
Work Projects Administration, was established as an inde- 
pendent agency pursuant to the provisions of the Emer- 
gency Relief Appropriation Act of 1985 (approved April 8, 
1935, c. 48, 49 Stat. 115), and Executive Order 7034, dated 
May 6, 1935. The principal purpose of the Administration 
was to provide work for needy persons on useful public 
projects. 

The Executive order designates the Federal Emergency 
Relief Administrator to serve also as Administrator of the 
Works Progress Administration and provides that “within 
such amounts as may hereafter be allotted by the President, 
the agencies herein established or designated are authorized 
to employ the services and means mentioned in subdivision 
(a) of section 3 of said Emergency Relief Appropriation 
Act of 1935, to the extent therein provided, and, within the 
limitation prescribed by such section and at the direction of 
the President, to exercise the authority with respect to per- 
sonnel conferred by subdivision (b) thereof.” Subdivision 
(b) of section 3 of the Emergency Relief Appropriation 
Act of 1985 authorizes the President to appoint officers and 
employees without regard to the provisions of the civil serv- 
ice laws, prescribe their authorities, duties, responsibilities, 
and tenure, and, without regard to the Classification Act of 
1923, as amended, fix the compensation of any officers and 
employees so appointed. The section further provides that 
all officers exercising general supervision over the work pro- 
gram and receiving a salary of $5,000 or more per annum 
shall be appointed by the President, with the advice and 
consent of the Senate. 

The last requirement was continued by subsequent acts 
without material change (act of June 22, 1936, c. 689, title 
II, 49 Stat. 1597, 1611; act of June 29, 1937, c. 401, title I, 
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sec. 4, 50 Stat. 352, 355; act of June 21, 1938, c. 554, title I, 
52 Stat. 809; act of June 30, 1939, c. 252, sec. 38, 53 Stat. 
927, 939; act of June 26, 1940, c. 482, sec. 37, 54 Stat. 611, 
625; act of July 1, 1941, c. 266, sec. 32, 55 Stat. 396, 407; 
and act of July 2, 1942, c. 479, sec. 30, 56 Stat. 634, 644). 

Funds to carry on the activities of the Administration, as 
established by Executive Order 7034, were allocated to the 
Administration by the President from appropriations made 
to him by the act of April 8, 1935. Subsequent orders of 
the President continued the administration of the works 
program by the Works Progress Administrator, including 
the authority hereinbefore set forth. (See act of June 22, 
1936, supra; Executive Order 7396, June 22, 1936, 1 F. R. 651; 
and act of June 29, 1937, supra; Executive Order 7649, June 
29, 1937,2 F. R. 1136.) The act of June 29, 1937, made funds 
available until June 30, 1938, to be used in the discretion and 
under the direction of the President. 

The act of June 21, 1938 (c. 554, 52 Stat. 809) continued 
the works program by making appropriations direct to the 
Works Progress Administration, and extended the Adminis- 
tration until June 30, 1939 (secs. 1 and 4). Section 8 of this 
statute provides: 

“The appropriations in this title for administrative ex- 
penses and such portion of other appropriations in this title 
as are available for administrative expenses shall not be obli- 
gated for such administrative expenses in excess of the 
amounts which the department, establishment, or agency, 
with the approval of the Director of the Bureau of the 
Budget, shall have certified to the Secretary of the Treasury 
as necessary for such purposes. The amounts so certified for 
administrative expenses shall be available for expenditure 
by such department, establishment, or agency concerned for 
personal services in the District of Columbia and elsewhere 
and for the objects set forth in subsection (a) of section 3 
of the Emergency Relief Appropriation Act of 1935 and 
with the authority set forth in subsection (b) of such section 
of such Act: Provided, That not to exceed 5 per centum of 
the amount made available in section 1 of this title to the 
Works Progress Administration and to the Works Progress 
Administration for the National Youth Administration shall 
be used for administration.” 
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Pursuant to the provisions of Reorganization Plan No. 1, 
effective July 1, 1939, the Works Progress Administration 
and its functions, except the National Youth Admmistra- 
tion and its functions, and certain other agencies and func- 
tions were consolidated into a new agency termed the 
Federal Works Agency. (Reorganization Plan No. 1, part 
3, sec. 301, 53 Stat. 1428, 1426; act of June 7, 1939, c. 193, 
53 Stat. 813.) Subsection (d) of section 301 of the Plan 
provides that the agencies and functions consolidated by 
section 301 in the Federal Works Agency shall carry with 
them their personnel. Section 306 of the Plan provides that 
the Works Progress Administration and its functions (ex- 
cept the National Youth Administration and its functions) 
shall be administered as the Work Projects Administration, 
with a Commissioner of Work Projects at the head thereof ; 
and that the Commissioner, to be appointed by the Federal 
Works Administrator, shall act under the direction and super- 
vision of the Federal Works Administrator. 

The life of the Work Projects Administration was ex- 
tended as follows: until June 30, 1940, by the act of June 
30, 1939, c. 252, sec. 1 (f), 53 Stat. 927, 929; until June 30, 
1941, by the act of June 26, 1940, c. 482, sec. (1) (1), 54 Stat. 
611, 614; to June 30, 1942, by the act of July 1, 1941, c. 266, 
sec. 1 (1), 55 Stat. 396, 398; and to June 30, 1943, by the act 
of July 2, 1942, c. 479, sec. 1 (h), 56 Stat. 634, 637. 

The President, by letter dated December 4, 1942, to the 
Federal Works Administrator, authorized and directed him 
to liquidate the Work Projects Administration. (Hearings 
before the subcommittee of the House Committee on Ap- 
propriations, 78th Cong., 1st sess., on the Second Deficiency 
Appropriation Bill for 1943, p. 5.) The Work Projects 
Administration ceased existence officially on June 30, 1943. 
(Fourth Annual Report, Federal Works Agency, 1943, 
p. 35.) 

By the act approved July 12, 1943 (c. 229, title I, 57 Stat. 
537, 540), the Congress authorized the transfer of the ad- 
ministrative employees of the Work Projects Administration 
engaged in the liquidation of the Administration to the 
Office of the Administrator of the Federal Works Agency. 
Work relief was continued in Puerto Rico and the Virgin 
Islands under the direction of the Federal Works Adminis- 
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trator until November 30, 1943; and the funds provided for 
administrative expenses to carry out this purpose were con- 
tinued available for administrative expenses until June 30, 
1944 (act of June 22, 1943, c. 138, 57 Stat. 161; act of July 
12, 1943, c. 229, title I, 57 Stat. 537, 541; and act of December 
23, 1943, c. 380, 57 Stat. 611, 617). 

Positions in the Work Projects Administration were not 
covered into the classified civil service under the Ramspeck 
Act (act of November 26, 1940, c. 919, sec. 1, 54 Stat. 1211), 
since they were expressly excepted from the application of 
the provisions of section 1 of the statute. 

The appointment papers of the administrative employees 
of the Work Projects Administration contain the following 
provision: 

“This appointment is for emergency work for such period 
of time as your services may be required, but limited to a 
period not to extend beyond the expiration of the emer- 
gency appropriation from which your salary is paid.” 


APPENDIX III 
NATIONAL YOUTH ADMINISTRATION 


The National Youth Administration was established within 
the Works Progress Administration pursuant to the provi- 
sions of Executive Order 7086, dated June 26, 1935, and the 
Emergency Relief Appropriation Act of 1935, approved 
April 8, 1935 (c. 48, 49 Stat. 115). The program was en- 
larged by the provisions of Executive Order 7164, dated 
August 29, 1935. The principal purpose of the Admuinis- 
tration was to provide employment and work training for 
unemployed youth and part-time employment for needy 
students. 

The National Youth Administration was placed under the 
general supervision of the Administrator of the Works Prog- 
ress Administration and under the immediate supervision 
of the Executive Director of the National Youth Adminis- 
tration, provided for in Executive Order 7086. The Execu- 
tive Director was authorized by the order to appoint, without 
regard to the provisions of the civil service laws, such officers 
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and employees as may be necessary, and prescribe the duties 
and responsibilities and, without regard to the Classification 
Act of 1923, as amended, fix the compensation of any officers 
and employees so appointed. 

The work of the Administration was carried on with funds 
allocated to the Administration by the President from ap- 
propriations made to him by the act of April 8, 1935, and the 
work was further carried on to June 30, 1938, under subse- 
quent authorizations and appropriations, including the Emer- 
gency Relief Appropriation Act of 1936 (approved June 22, 
1936, c. 689, title II, 49 Stat. 1597, 1608) and the Emergency 
Relief Appropriation Act of 1937 (approved June 29, 1937, 
c. 401, title I, 50 Stat. 352, 353). See Executive Order 7396, 
dated June 22, 1936 (1 F. R. 651) and Executive Order 7649, 
June 29, 1937 (2 F. R. 1136). 

By Executive Order 8028, dated December 24, 1938 (3 F. R. 
3161), the title of Executive Director of the National Youth 
Administration was changed to Administrator of on Na- 
tional Youth Administration. 

The Emergency Relief Appropriation Act of 1938 (ap- 
proved June 21, 1988, c. 554, sec. 1 (2), 52 Stat. 809, 810) ap- 
propriated funds to the Works Progress Administration for 
the use of the National Youth Administration. Section 4 of 
this statute extends the National Youth Administration 
until June 30, 1939. 

Effective July 1, 1939, the Administration “and its func- 
tions and personnel (including its Administrator)” were 
transferred from the Works Progress Administration and 
were consolidated with certain other agencies and functions 
under a new agency termed the Federal Security Agency (Re- 
organization Plan No. 1, part 2, sec. 201, 53 Stat. 1423, 1424; 
act of June 7, 1939, c. 193, 53 Stat. 813). Subsection (d) of 
section 201 of the Plan provides that the agencies and func- 
tions consolidated by section 201 into the Federal Security 
Agency shall carry with them their personnel. Section 206 
of the Plan provides that the National Youth Administra- 
tion and its functions shall be administered by the National 
Youth Administrator under the direction and supervision of 
the Federal Security Administrator. 

The National Youth Administration was extended by the 
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following statutes: until June 30, 1940, by the Emergency 
Relief Appropriation Act of 1939 (approved June 30, 1939, 
c. 252, sec. 2 (d), 53 Stat. 927, 929; to and including June 
30, 1941, by the Labor-Federal Security Appropriation Act, 
1941 (approved June 26, 1940, c. 428, title II, par. 1, 54 Stat. 
574, 590); to and including June 30, 1942, by the Labor- 
Federal Security Appropriation Act, 1942 (approved July 1, 
1941, c. 269, title II, par. 1, 55 Stat. 466, 487) ; and to and 
including June 30, 1943, by the Labor-Federal Security Ap- 
propriation Act, 1943 (approved July 2, 1942, c. 475, title 
II, par. 1, 56 Stat. 562, 571). 

The act of June 26, 1940, supra (title IT, par. 15, 54 Stat. 
592) authorizes the National Youth Administrator, subject 
to the approval of the Federal Security Administrator, to ap- 
point and compensate officers and employees without regard 
to the civil service laws or the Classification Act of 1923, as 
amended. This provision was reenacted in the act of July 
1, 1941 (title II, par. 16, 55 Stat. 490) and in the act of July 
2, 1942 (title IT, par. 15, 56 Stat. 573). 

Paragraph 15 of title II of the Labor-Federal Security 
Appropriation Act, 1942, supra, prohibits any part of the 
appropriations to the National Youth Administration to 
carry on its functions and any part of the appropriations for 
salaries and other administrative expenses to be used to pay 
the compensation of any civil service employee, except per- 
sons so appointed who are already employed by another 
agency of the Government and are assigned or detailed to the 
National Youth Administration. A similar provision is 
contained in paragraph 14 of title II of the Labor-Federal 
Security Appropriation Act, 1943, supra. 

Positions in the National Youth Administration were not 
covered into the classified civil service under the Ramspeck 
Act (approved November 26, 1940, 54 Stat. 1211). 

Effective September 17, 1942, the National Youth Admin- 
istration and its functions, duties and powers were trans- 
ferred from the Federal Security Agency to the War Man- 
power Commission in the Office for Emergency Management 
of the Executive Office of the President, to be administered 
under the supervision and direction of the Chairman of the 
Commission (Executive Order 9247, September 17, 1942, 7 
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F. R. 7379). Paragraph 2 of the order transfers to the 
Chairman of the War Manpower Commission all functions, 
duties and powers of the Federal Security Administrator 
relating to the administration of the National Youth Admin- 
istration or its functions. Paragraph 3 of the order trans- 
fers to the War Manpower Commission for use in the 
administration of the National Youth Administration and 
its functions, duties and powers all personnel used primarily 
in the administration of the National Youth Administration 
and its functions, duties and powers, including officers whose 
chief duties relate to such administration. 

The next annual appropriation act made available an 
amount from the unexpended balances of certain prior Na- 
tional Youth Administration appropriations for all expenses 
necessary to enable the National Youth Administrator to 
provide for the liquidation of the National Youth Admin- 
istration and the conservation and disposition of property in 
use by the Administration. The statute provides that “said 
liquidation shall be completed as quickly as possible, but in 
any event not later than January 1, 1944” (Labor-Federal 
Security Appropriation Act, 1944, approved July 12, 1943, c. 
921, title VII, 57 Stat. 494, 517-518. See also act of July 12, 
1943, c. 229, title I, 57 Stat. 537, 539). 

Liquidation of the Administration was not entirely com- 
pleted by January 1, 1944. The duty of completing the 
liquidation was transferred to the Office of the Federal Se- 
curity Administrator (First Supplemental National Defense 
Appropriation Act, 1944, approved December 23, 1948, c. 380, 
title I, 57 Stat. 611, 615). This statute made available to 
the Federal Security Administrator until June 30, 1944, an 
amount from the unexpended balances of certain prior Na- 
tional Youth Administration appropriations to enable the 
Federal Security Administrator to complete the liquidation 
of the National Youth Administration. (See H. Rept. 822, 
78th Cong., 1st sess., pp. 23-24; S. Rept. 570, ¢d., p. 3; and 
H. Rept. 959, zd., amendment No. 17, pp. 1 and 4.) 

Thereafter, not to exceed the sum of $78,000 of the unex- 
pended balances of certain prior National Youth Adminis- 
tration appropriations was continued available to the Office 
of the Federal Security Administrator until June 30, 1945, 
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for all expenses necessary to enable the Federal Security Ad- 
ministrator to liquidate the affairs of the National Youth 
Administration (Labor-Federal Security Appropriation Act, 
1945, Public Law 373, 78th Cong., 2d sess., approved June 
28, 1944, c. 802, title II, 58 Stat. 547. See S. Rept. 965, 78th 
Cong., 2d sess. ; 90 Cong. Rec., pp. 5952, 6485). 


APPENDIX IV 
CIVILLAN CONSERVATION CORPS 


The Civilian Conservation Corps was organized pursuant 
to the provisions of the act of March 31, 1933 (c. 17, 48 Stat. 
22) and Executive Order 6101, dated April 5, 1933. The 
Executive order provides for a Director of Emergency Con- 
servation Work and an advisory council to the Director, to 
consist of representatives appointed by the Secretary of War, 
the Secretary of the Interior, the Secretary of Agriculture, 
and the Secretary of Labor. As the program developed, the 
purpose of the Civilian Conservation Corps was to provide 
employment, as well as vocational training, for youthful 
citizens of the United States who were unemployed and in 
“need of employment and, to a limited extent for war veterans 
and Indians, through the performance of useful public works 
in connection with the conservation and development of the 
natural resources of the United States, its territories, and its 
insular possessions. 

By a later Executive order the Director of Emergency 
Conservation Work was given full authority over the opera- 
tions of the Emergency Conservation Work (Executive 
Order 6200, July 11, 1933). 

From the beginning of the Emergency Conservation Work 
it was the general policy to use already existing governmental 
agencies for every function that they were already prepared 
to perform. The principal agencies that cooperated actively 
in carrying out the work were the War Department, the 
Department of the Interior, the Department of Agriculture, 
the Department of Labor and the Veterans’ Administration. 
(See Executive Order 7677A, July 26, 1937, 2 F. R. 1346; 
Executive Order 7717, September 29, 1937, 2 F. R. 2087; 
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Executive Order 8133, May 15, 1939, 4 F. R. 2043; and 
Executive Order 8221, August 21, 1939, 4 F. R. 3715.) 

Civilian and military personnel in the service of the United 
States were utilized to the greatest extent possible, but where 
absolutely necessary to the proper conduct of the activities of 
the Emergency Conservation Work the Director and the 
Secretaries of War, Interior, Agriculture, and Labor were 
authorized, within the limits of the allotment of funds made 
to them, to employ additional personnel deemed necessary in 
connection with the conservation work, without regard to the 
requirements of the civil service laws and regulations and the 
Classification Act of 1923, as amended (Executive Order 6126, 
May 8, 1933). This provision was subsequently modified to 
make the positions of junior assistant to technician in the 
administration of the Civilian Conservation Corps subject to 
the competitive classified civil service (Executive Order 7195, 
September 26, 1935, and Executive Order 7223, November 9, 
1935). 

The functions of the Civilian Conservation Corps were 
carried on with funds allocated by the President from appro- 
priations made for the purpose. (See act of June 16, 1933, 
c. 100, 48 Stat. 274, 275; act of June 19, 1934, c. 648, title IT, 
48 Stat. 1021, 1055; act of February 2, 1935, c. 3, 49 Stat. 6, 9; 
Executive Order 6101, April 5, 19383; Executive Order 674(, 
June 23, 1934; and Executive Order 6910B, December 1, 1934.) 

Section 6 of the act of March 31, 1933 (48 Stat. 23), under 
which the Civilian Conservation Corps was organized, pro- 
vides that the authority of the President under the statute 
shall continue for the period of two years next after the date 
of the passage of the act and no longer. Additional appro- 
priations were provided by the Emergency Relief Appropri- 
ation Act of 1935 (approved April 8, 1935, c. 48, 49 Stat. 115). 
Section 14 of the act of April 8, 1935 continues to and includ- 
ing March 31, 1937, the authority of the President under the 
provisions of the act of March 31, 1933, as amended. (See 
Executive Order 7029, April 30, 1935; act of August 12, 1935, 
c. 508, title I, sec. 3, 49 Stat. 571, 596, and Executive Order 
7334, April 3, 1936, 1 F. R. 121.) 

The First Deficiency Appropriation Act, fiscal year 1936 
(approved June 22, 1936, c. 689, title I, 49 Stat. 1597, 1601) 
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under the head “Emergency Conservation Work” appro- 
priates additional funds to carry into effect the provisions 
of the act of March 31, 1933, as amended, supra, to be ex- 
pended under the direction of the President and to remain 
available until March 31, 1937. The First Deficiency Ap- 
propriation Act, fiscal year 1937 (approved February 9, 
1937, c. 9, title I, 50 Stat. 8, 10) appropriates an additional 
amount to carry into effect the provisions of the act of 
March 31, 1933, as amended, to be expended under the 
direction of the President and to be available until June 30. 
1937, for the same purposes and objects as those specified 
under the head “Emergency Conservation Work” in the 
First Deficiency Appropriation Act, fiscal year 1936. The 
act of February 9, 1937, also continues the act of March 31, 
1933, as amended, in full force and effect to and including 
June 30, 1937. | 

A new enabling act, effective July 1, 1937, established 
the Civilian Conservation Corps to “continue for the period 
of three years after July 1, 1937, and no longer” (act of 
June 28, 1937, c. 383, sec. 1, 50 Stat. 319). Section 2 of the 
statute authorizes the President, with the advice and con- 
sent of the Senate, to appoint a Director of the Civilian 
Conservation Corps, and provides that the Director shall 
have complete and final authority in the functioning of the 
Corps, including the allotment of funds to cooperating Fed- 
eral departments and agencies, subject to rules and regula- 
tions to be prescribed by the President in accordance with 
the provisions of the act. Section 4 of the statute trans- 
fers to the Civilian Conservation Corps all enrolled per- 
sonnel, records, papers, property, funds and obligations of 
the Emergency Conservation Work, established under the 
act of March 31, 1933, as amended. Section 5 of the statute 
authorizes the Director and, under his supervision, the 
heads of other Federal departments or agencies cooperating 
in the work of the Corps, within the limit of the allotments 
of funds therefor, to appoint such civilian personnel as may 
be necessary for the efficient and economical discharge of 
the functions of the Corps without regard to the civil service 
laws and regulations. 

Section 11 of the act of June 28, 1937, supra, designates, 
empowers and directs the Chief of Finance of the War De- 
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partment to act as the fiscal agent of the Director in carrying 
out the provisions of the act, until otherwise ordered by 
the President. The section further provides that “funds 
allocated to Government agencies for obligation under this 
Act may be expended in accordance with the laws, rules, 
and regulations governing the usual work of such agency, 
except as otherwise stipulated in this Act.” 

The act making appropriations for the Civilian Conser- 
vation Corps for the fiscal year ending June 30, 1938, pro- 
vides that the employment of employees of the Emergency 
Conservation Work and of the cooperating Federal agencies 
whose compensation is paid from Emergency Conservation 
Work funds, as of June 30, 1937, and whose employment 
was not specifically terminated as of that date, may be 
continued without reappointment, subject to review by the 
Director (act of July 1, 1937, c. 425, 50 Stat. 469, 470). 

Effective July 1, 1939, “the Civilian Conservation Corps 
and its functions” and certain other agencies and functions 
were consolidated under a new agency termed the Federal 
Security Agency (Reorganization Plan No. 1, part 2, sec. 
201, 53 Stat. 1423, 1424; act of June 7, 1939, c. 193, 53 Stat. 
813). Subsection (d) of section 201 of the Plan provides 
that the agencies and functions consolidated by section 201 
into the Federal Security Agency shall carry with them their 
personnel. Section 207 of the Plan provides that the Civil- 
ian Conservation Corps and its functions shall be admin- 
istered by the Director of the Civilian Conservation Corps 
under the direction and supervision of the Federal Security 
Administrator. 

Pursuant to the provisions of the act of: November 26, 
1940 (c. 919, 54 Stat. 1211, Ramspeck Act), and Executive 
Order 8743, dated April 23, 1941 (6 F. R. 2117), certain 
positions in the Civilian Conservation Corps were covered 
into the classified civil service, effective January 1, 1942, 
with exceptions not pertinent. Section 2 of the Ramspeck 
Act prescribes the conditions under which incumbents of 
positions covered into the classified civil service can acquire 
a classified civil service status. Section 1 of the Executive 
Order 8743 is quoted in the statement of facts relating to 
the Public Works Administration, Appendix I, above. 
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Although the life of the Civilian Conservation Corps 
was extended from July 1, 1940 until July 1, 1948, by the 
act of August 7, 1989 (c. 553, sec. 1, 53 Stat. 1253; 16 
U. S. C. 584) the Corps ceased its operations on June 30, 
1942 (Annual Reports, Federal Security Agency, “1941- 
1942, 1942-1943.” p. 54). 

Pursuant to the provisions of Executive Order 9133 (April 
14, 1942, 7 F. R. 2868) all of the forty-five motor repair 
shops then maintained by the Civilian Conservation Corps 
at locations designated in the order, together with the func- 
tions of operation and maintenance thereof, and all facilities 
and all shop and administrative personnel thereof, were 
transferred from the Civilian Conservation Corps to the War 
Department. 

The Labor-Federal Security Appropriation Act, 1943, di- 
rects the liquidation of the Corps as quickly as possible but 
in any event not later than June 30, 1943 (act of July 2, 
1942, c. 475, title IT, 56 Stat. 562, 569). This statute makes 
available to the Director of the Civilian Conservation Corps 
an amount from the unexpended balances of certain prior 
Civilian Conservation Corps appropriations for all expenses 
necessary to enable the Director to provide for the liquidation 
of the Corps. 

The liquidation period was extended to not later than 
June 30, 1944, by the Labor-Federal Security Appropriation 
Act, 1944 (act of July 12, 1943, c. 221, title II, 57 Stat. 494, 
498). This statute makes available to the Federal Security 
Administrator an amount from the unexpended balances 
of certain prior Civilian Conservation Corps appropriations 
for all expenses necessary to enable the Federal Security 
Administrator to provide for the liquidation of the Civilian 
Conservation Corps. | 

Thereafter, a small appropriation was made to the Office 
of the Federal Security Administrator for personal services 
incident to the liquidation of the Civilian Conservation 
Corps in accordance with the applicable provisions under 
the head “Civilian Conservation Corps” in the Federal Se- 
curity Appropriation Act, 1944 (Labor-Federal Security 
Appropriation Act, 1945, Public Law 373, 78th Cong., 2d 
sess., approved June 28, 1944, title II, “Office of the 
Administrator”). 
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RIGHT-OF-WAY THROUGH NATIONAL FOREST 


The act of March 3, 1899, 30 Stat. 1214, does not authorize the Secre- 
tary of the Interior to grant a right-of-way for railroad purposes 
within the Pisgah National Forest which was acquired and set aside 
as a national forest under the Weeks Act (March 1, 1911, 36 Stat. 
961). 

May 31, 1945. 

The SECRETARY OF THE INTERIOR. 

My Dear Mr. Secretary: You have requested my opinion 
on the question whether, under the provisions of the act of 
March 3, 1899, 30 Stat. 1214, 1233 (16 U. S. C. 525), the 
Secretary of the Interior is authorized to grant a right-of- 
way for railroad purposes within the Pisgah National Forest 
in North Carolina, notwithstanding the fact that this land was 
acquired for and set aside as a national forest under the 
provisions of the act of March 1, 1911, known as the Weeks 
Act (36 Stat. 961,16 U.S. C. 518,516). Iam informed that 
in accordance with established practice the Department of 
Agriculture has issued a special use permit for railroad 
purposes within the Pisgah National Forest. 

The first of these statutes, the act of March 3, 1899, con- 
fers upon the Secretary of the Interior the general authority 
to approve rights-of-way across any forest reservation. It 
provides: 

“That in the form provided by existing law the Secretary 
of the Interior may file and approve surveys and plats of any 
right-of-way for a wagon road, railroad, or other highway 
over and across any forest reservation or reservoir site when . 
in his judgment the public interests will not be injuriously 
affected thereby.” (30 Stat. 1214, 1233; 16 U.S. C. 525.) 

The second statute, the Weeks Act, specifically prohibits 
the granting of property rights in forest lands covered by it 
except for the sale by the Secretary of Agriculture of small 
agricultural tracts of such lands as homesteads. It pro- 
vides: 

“No right, title, interest, or claim in or to any lands acquired 
under this Act, or the waters thereon, or the products, re- 
sources, or use thereof after such lands shall have been so 
acquired, shall be initiated or perfected, except as in this 
section provided.” (36 Stat. 963; 16 U.S. C. 519.) 

The answer to the question presented depends upon 
whether the broad authority granted to the Secretary of the 
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Interior by the act of March 3, 1899, was subsequently limited 
by the Weeks Act with regard to forest lands acquired under 
the later statute. Since the Weeks Act does not mention the 
act of March 3, 1899, the legislative history of the two statutes 
must be consulted for an adequate understanding of the 
problem presented. 

The act of March 3, 1899, augmented the power conferred 
upon the Secretary of the Interior by the act of March 3, 1875, 
18 Stat. 482 (43 U.S. C. 934-939), under which railroads are 
granted rights-of-way “through the public lands of the 
United States.” Chicago, Mil. & St. P. Ry. v. United States, 
244 U. S. 351, 357. When the act of 1899 was passed, all 
forest reservations of the Federal Government were being 
created out of public lands under authority of section 24 of 
the act of March 3, 1891, 26 Stat. 1095, 1103 (16 U.S. C. 471), 
as amended in the appropriation act of June 4, 1897, 30 Stat. 
11, 34, 36. By the act of February 1, 1905, 33 Stat. 628 (16 
U.S. C. 472), the administration of national forest reserva- 
tions was transferred from the Secretary of the Interior to 
the Secretary of Agriculture. 

Weeks law forests, on the other hand, are not reserved out 
of public lands. They are located on lands purchased by the 
Secretary of Agriculture for the protection of watersheds 
(section 6). S. Doc. 91, 60th Cong., Ist sess., Cong. Doc. 
5240; H. Rept. 1036, 61st Cong., 2d sess., Cong. Doc. 5592. 
Cf., amendment June 7, 1924, 43 Stat. 654. These lands are 
to be permanently reserved and to be administered by the 
Secretary of Agriculture as national forests under the provi- 
sions of section 24 of the act of March 3, 1891, as amended 
(section 11). See Proclamation 2187, July 10, 1936 (50 Stat. 
1745). With the exception of the authority conferred on 
the Secretary of Agriculture to dispose of small agricultural 
tracts, no interest may “be initiated or perfected” in such 
lands (section 10). Cf., act of March 3, 1925, 43 Stat. 1215, 
amending section 7. This prohibition is specific. A special 
statute subsequent in time prevails over the general provi- 
sions of an earlier one, insofar as their terms are incon- 
sistent. United States v. Griffin, 14 Fed. 2d, 326. 

The history of the General Exchange Act (act of March 
~ 20, 1922, 42 Stat. 465; 16 U.S. C. 485) supports the view that 
the provision in the act of March 3, 1899, is not applicable 
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to Weeks law forests. The General Exchange Act authorizes 
the Secretary of the Interior to exchange lands located within 
the exterior boundaries of national forests. The Attorney 
General ruled that the Exchange Act does not apply to Weeks 
law forests (34 Op. 182). When the Congress amended the 
Weeks Act to permit exchanges of lands within Weeks law 
reservations, it vested the authority in the Secretary of Agri- 
culture (act of March 3, 1925, 48 Stat. 1215; 16 U.S. C. 516). 

The power of the Secretary of Agriculture over Weeks law 
forests is preserved in two other statutes. See Great North- 
ern Ry. Co. v. United States, 315 U.S. 262, 277. The appro- 
priation act of March 4, 1911, 36 Stat. 1235, 1253 (16 U.S. C. 
523), empowers “the head of the department having jurisdic- 
tion over the lands” to grant easements for electrical, tele- 
phone, and telegraph purposes over public lands, national 
forests and reservations (29 Op. 303). The appropriation 
acts of August 11, 1916, and March 4, 1917, 39 Stat. 462, 1150 
(16 U.S. C. 520), authorize the Secretary of Agriculture to 
permit the prospecting, development, and utilization of min- 
eral resources in Weeks law reservations. 

Because of the nature and wording of the Weeks Act and 
of its general history, it is my opinion that the act of March 
8, 1899, does not authorize you to grant a right-of-way for 
railroad purposes within the Pisgah National Forest, which 
was acquired and set aside as a national forest under the 
provisions of the Weeks Act (act of March 1, 1911). 

Sincerely yours, 
FRANCIS BIDDLE. 


VETERANS’ PREFERENCE ACT, “UNMARRIED WIDOWS” 


The term “unmarried widows,” as used in section 2 of the Veterans’ 
Preference Act of June 27, 1944, must be interpreted as including 
only those widows who have not remarried. 

The Congress is chargeable with knowledge that the word “widow,” 
as used in the prior law, had been interpreted as including certain 
remarried widows (a construction that was, at least, doubtful), and 
also must be presumed to have intended that the added word, “un- 
married,” be given some effect. 

JUNE 22, 1945. 

The PRrEsIwENT. 

My Dear Mr. Preswent: I have the honor to respond to 
your request for my opinion on a question submitted by the 


79803 7—_49——27 


392 Veterans’ Preference Act 


Civil Service Commission concerning the meaning of the 
term “unmarried widows” as used in section 2 of the Veterans’ 
Preference Act of June 27, 1944, c. 287, 58 Stat. 387 (5 U.S. C. 
Supp. 851). 

Section 2 provides in pertinent part: 

“In certification for appointment, in appointment, in rein- 
statement, in reemployment, and in retention in civilian posi- 
tions in all establishments, agencies, * * *, preference 
shall be given to * * *; (3) the wnmarred widows of 
deceased ex-servicemen who served on active duty in any 
branch of the armed forces of the United States during any 
war, or in any campaign or expedition (for which a cam- 
paign badge has been authorized), and who were separated 
therefrom under honorable conditions * * *.” [Italics 
supplied. | 

Prior statutes and Executive orders granted preference to 
“widows.” * Prior to the act of June 27, 1944, the Commis- 
sion construed the term “widow” in these prior statutes and 
Executive orders as including, in certain instances, remarried 
widows. This construction of the term is reflected in the 
following Minute adopted by the Commission on June 29, 
1936: 

“A widow of an honorably discharged soldier, sailor or 
marine, who remarries shall be entitled to the benefits of 
widow’s preference, provided that it is shown that her sub- 
sequent marriage has been dissolved either by the death of 
her second husband or by divorce without fault on the part 
of the wife. The same rule shall apply to successive mar- 
riages.” , 

Two memoranda which accompanied the Commission’s 
letter show that there is a difference of opinion among the 
members of the legal staff of the Commission regarding the 
meaning that should be given the phrase “unmarried widows” 
in section 2 of the act of June 27, 1944. One memorandum 
states that the word “widow” as used in the pension laws had 
never been construed as including remarried widows, that 
it was error for the Commission to extend the term through 
resort to specific statutory provisions relating only to pen- 

*5 U. 8. C. 35; td. 37; 138 U. S. C. 203. Executive Orders, No. 3801, Mar. 8, 


1923; No. 5068, Mar. 2, 1929; No. 5610, Apr. 24, 1931; No. 5776, Jan. 18. 
1932. 
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sions, and that the phrase “unmarried widows” should not be 
construed as including remarried widows im any circum- 
stances. The other memorandum concedes that “it is not 
quite clear that Minute 2 of June 29, 1936, correctly reflected 
the general law on the subject,” but concludes that the act of 
June 27, 1944, requires no change in the granting of veterans’ 
preference to widows except elimination from the rule 
adopted on June 29, 1936, of the qualifying words, “without 
fault on the part of the wife.” 

The legislative history of the act of June 27, 1944, contains 
no statements directly indicating the meaning that the Con- 
gress intended to give the phrase “unmarried widows” in 
section 2 of the statute. The Minute of June 29, 1936, reflect- 
ing the Commission’s construction of the law as it existed 
prior to the act of June 27, 1944, appears from the memo- 
randa accompanying the Commission’s letter to have been 
based on provisions in pension laws administered by the 
Veterans’ Administration. It further appears that the prob- 
able purpose of the Commission in adopting the Minute of 
June 29, 1936, was to grant veterans’ preference to widows 
eligible for pensions. Actually, however, the definition as 
worded in the Minute appears to include certain groups of 
remarried widows to whom the Congress had specifically 
denied pensions. 

Resort to the pension laws for guidance in administering 
veterans’ preference statutes is entirely proper. The Com- 
mission was Justified in seeking such guidance when it framed 
its Minute of June 29, 1936, and in its consideration of the 
problem presently before it. Yet resort to the pension laws 
is not conclusive, and in the present circumstances appears 
to afford only limited help. The fact that when the Congress 
has granted pensions to remarried widows it has done so by 
express language tends to support the view that they are not 
included in the law under consideration. 

Among the statutes which may be cited in this connection 
are the acts of March 3, 1901, c. 865, 31 Stat. 1445 (38 U.S. C. 
205) ; September 8, 1916, c. 470, 39 Stat. 845 (88 U.S. C. 285) ; 
May 1, 1926, c. 209, 44 Stat. 382 (38 U.S. C. 364a) ; June 9, 
1930, c. 420, 46 Stat. 529 (38 U.S. C. 291b) ; March 3, 1927, 
c. 820, 44 Stat. 1862 (38 U. S. C. 381a); March 3, 1944, c. 
78, 58 Stat. 109 (38 U.S. C. 381e). All of these pension laws 
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state with some degree of particularity the circumstances 
under which a pension may be obtained by a remarried widow 
of a veteran who served in the wars mentioned in the several 
statutes. For example, the act of May 1, 1926, as reenacted 
by the act of August 13, 1935, c. 521, 49 Stat. 614, provides 
that a remarried widow of a veteran who served in the 
Spanish-American War, the Philippine Insurrection or the 
Boxer Rebellion is entitled to a pension if subsequent mar- 
riages were dissolved by death or by divorce on any ground 
except adultery on the part of the wife. Remarried widows 
of Civil War veterans were made subject to the same provi- 
sion by the act of June 9, 1930. On the other hand, there is 
no such provision for remarried widows of veterans of World 
War I; compensation payable to them terminates upon death 
or remarriage without exception. Act of June 27, 1924, 
c. 320, 43 Stat. 616, as amended (38 U.S. C. 472f (2)). And 
the act of March 3, 1944, supra, relating to pensions for 
widows of veterans of Indian Wars, provides that “pension 
and increase of pension under this section shall not be paid 
to the widow who has remarried either once or more than 
once since the death of the veteran, and upon remarriage of 
such a widow her pension shall be terminated.” 

Turning from the pension laws to the veterans’ preference 
laws as they existed prior to the act of June 27, 1944, it will 
be recalled that those earlier preference statutes referred 
simply to “widows.” It was this expression which was in- 
terpreted by the Commission in its Minute of June 29, 1936. 
In the act of June 27, 1944, the Congress added the qualifying 
word “unmarried.” The Congress is chargeable with knowl- 
edge of the interpretation given to the word “widow” in the 
prior law, and also must be presumed to have intended that 
the added word, “unmarried,” be given some effect. This 
can be done only by excluding those classes of remarried 
widows to whom the prior law had been extended through a 
construction that was, at least, doubtful. 

It is therefore my opinion that the term “unmarried 
widows,” as used in section 2 of the act of June 27, 1944, must 
be interpreted as including only those widows who have not 
remarried. 


Respectfully yours, 
FRANCIS BIDDLE. 
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AIR CARRIER OPERATING CERTIFICATES 


The Administrator of Civil Aeronautics is empowered by the Civil 
Aeronautics Act of 1938 to issue an air carrier operating certificate 
authorizing an air carrier to operate between two points in the 
United States outside of the boundaries of a civil airway whenever 
he finds, after investigation, that the applicant is properly and 
adequately equipped and is able to conduct a safe operation in ac- 
cordance with the requirements of the statute and the rules, regula- 
tions, and standards prescribed thereunder. 


JUNE 27, 1945. 
THE SECRETARY OF COMMERCE. 

My Dear Mr. Secrerary: In your letter dated April 19, 
1945, you requested my opinion on the question whether 
the Administrator of Civil Aeronautics may legally issue an 
air carrier operating certificate authorizing an air carrier to 
operate between two points in the United States when no 
civil airway has been designated between such points, assum- 
ing that the applicant for the certificate is otherwise prop- 
erly qualified. 

Under the Civil Aeronautics Act of 1938 (approved June 
23, 1938, c. 601, 52 Stat. 973) the Administrator of Civil 
Aeronautics 1s empowered to issue air carrier operating cer- 
tificates, and the Civil Aeronautics Board is authorized 
to establish minimum safety standards for the operation of 
the air carrier to whom any such certificate is issued.1. The 
term “air carrier’ is defined by the statute to mean any 
citizen of the United States who engages in air transporta- 
tion (sec. 1 (2); 49 U.S. C. 401 (2)). Air transportation 
includes interstate air transportation (sec. 1 (10) ; 49 U.S.C. 
401 (10)). “Interstate air transportation” is defined to mean 
the carriage by aircraft of persons or property as a com- 
mon carrier for compensation or hire or the carriage of mail 
by aircraft, in commerce between places which include a 
place in a State of the United States and a place in any 


1 Reorganization Plan No. III ($7, 54 Stat. 1231, 1233) made certain 
changes in the respective functions of the Civil Aeronautics Authority and of 
the Administrator, and changed the title “Administrator” to “Administrator of 
Civil Aeronautics.’’ Reorganization Plan No. IV (§ 7, 54 Stat. 1235) provided 
that the Civil Aeronautics Authority should be known as the “Civil Aeronautics 
Board,’”’ and that the Civil Aeronautics Board and the Administrator of Civil 
Aeronautics should constitute the Civil Aeronautics Authority. Both Plans 
became effective June 30, 1940 (act of June 4, 1940, c. 231, $3 4, 54 Stat. 
230, 231). 
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other State of the United States (sec. 1 (21); 49 U.S. C. 
401 (21)). 

Section 302 (a) of the statute authorizes the Administrator 
to designate and establish civil airways. The term “civil 
airway” is defined as— 

“a path through the navigable air space of the United 
States, identified by an area on the surface of the earth, 
designated or approved by the Administrator of Civil Aero- 
nautics as suitable for interstate, overseas, or foreign air 
commerce.” (Sec. 1 (16); 49 U.S. C. 401 (16) ). 

Section 302 (b) provides (49 U.S. C. 452 (b)): 

“The Administrator shall insofar as practicable designate 
and establish civil airways with relation to visual, mechani- 
cal, electrical, radio, or other like aids along the ground for 
air navigation, and in such manner that not more than one 
airway shall embrace the same air space, except to the extent 
necessary for intersection of airways at landing areas or 
elsewhere, or except when such action is necessary in the 
interest of safety or efficient operation of aircraft, or when 
the operation of aircraft over one airway will not interfere 
with the operation of aircraft over another airway embrac- 
ing the same air space: Provided, That nothing herein shall 
be construed to affect the promulgation or enforcement of 
any rules and regulations under this Act for the control of 
traffic.” 

Section 604 (b) of the statute provides (49 U. 5S. C. 
554 (b)): 

‘“‘Any person desiring to operate as an air carrier may file 
with the Administrator [Authority] an application for an 
air carrier operating certificate. If the Administrator [Au- 
thority] finds, after investigation, that such person is prop- 
erly and adequately equipped and able to conduct a safe oper- 
ation in accordance with the requirements of this Act and the 
rules, regulations, and standards prescribed thereunder, he 
[it] shall issue an air carrier operating certificate to such 
person. Each air carrier operating certificate shall prescribe 
such terms, conditions, and limitations as are reasonably 
necessary to assure safety in air transportation, and shall 
specify the points to and from which, and the civil airways 
over which, such person is authorized to operate as an air 
carrier under an air carrier operating certificate.” 
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The second sentence of subsection (b) of section 604 author- 
izes the Administrator to issue an air carrier operating certifi- 
cate to any person when he finds, among other things, that 
such person is able to conduct a safe operation in accordance 
with the requirements of the statute and the rules, regulations, 
and standards prescribed thereunder. This provision, stand- 
ing alone, would empower the Administrator to restrict oper- 
ations to civil airways. On the other hand, it would also 
permit him to authorize an operation outside of a civil airway 
whenever he finds that such an operation would be a “safe 
operation” in accordance with the statute and the rules, 
regulations, and standards prescribed thereunder. 

The statute having thus conferred upon the Administrator 
discretionary power, within limitations, with respect to the 
issuance of air carrier operating certificates, then provides in 
-the third sentence of subsection (b) that each certificate shall 
prescribe such terms, conditions, and limitations as are rea- 
sonably necessary to assure safety in air transportation, and 
shall specify the civil airways over which the air carrier is 
authorized to operate. Because both the second sentence and 
the first part of the third sentence give the Administrator 
power, in the interest of safety, to restrict air carriers oper- 
ations to civil airways or to permit such operations outside of 
such airways, it might be suggested that the last part of the 
third sentence stating that the certificate shall specify the 
civil airways over which the person is authorized to operate 
as an air carrier was intended to limit the Administrator’s 
discretion and to require him to confine each air carrier’s oper- 
ations to duly designated or approved airways, whether or 
not he regarded “off-airway” operations as safe. 
~ On the other hand, the provision in the third sentence of 
subsection (b) with respect to the specification of civil air- 
ways in certificates is also susceptible of the construction that 
it was not intended as a restriction upon the general power of 
the Administrator to prescribe safety terms, conditions, and 
limitations, and that its purpose is simply to require the state- 
ment in each certificate of those civil airways, if any, over 
which the air carrier is authorized to operate. Under this 
construction of section 604 the Administrator could restrict 
all air carrier operations to duly designated or approved air- 
ways, if in his judgment reasonably exercised such action was 
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deemed necessary in order to assure safe operation. But the 
Administrator would not be compelled by the statute to im- 
pose such a restriction upon all air carriers. He would be 
empowered (assuming the applicant for the certificate to be 
otherwise properly qualified) to issue a certificate authorizing 
the applicant to operate as an air carrier outside of a civil 
airway in any case where he finds that the applicant is able to 
conduct a safe operation in accordance with requirements of 
the act and .the rules, regulations, and standards prescribed 
thereunder. This construction of the statute, which I think 
is the proper one, is supported by the fact that the term “air 
carrier” is not limited by the statute to scheduled air carriers 
or to scheduled air transportation, and it is further supported 
by the administrative practice. 

In the conduct of air transportation some air carriers oper- 
ate on schedules. Other air carriers, having no special route 
or regular schedule, are referred to as nonscheduled air 
carriers. These differences in operations existed prior to the 
adoption of the Civil Aeronautics Act of 1938 and have con- 
tinued to the present time. They were brought to the atten- 
tion of the Congress at the time that it was considering the 
civil aviation bills. (See Hearings before the House Com- 
mittee on Interstate and Foreign Commerce, (5th Cong., 1st 
sess., on H. R. 5234 and H. R. 4652, pp. 25-26, 341; Hearings 
before the same committee, 75th Cong., 3rd sess., on H. R. 
9738, pp. 153-160; Hearings before a Subcommittee of the 
Senate Committee on Interstate Commerce, 75th Cong., 1st 
sess.,on S. 2 and S. 1760, pp. 43, 500.) 

Some of the civil aviation bills that were considered by the 
Congress dealt only with the subject of promoting the safety 
of scheduled air transportation. Other bills contained sepa- 
rate and different provisions for the regulation of other forms 
of civil aviation. As finally adopted, the safety provisions of 
the statute make no express distinction between scheduled air 
transportation and nonscheduled air transportation. The 
statute does not exclude nonscheduled air transportation. On 
the contrary, the statutory definitions of “air carrier” and 
“air transportation” which are applicable to those terms as 
used in section 604 include all carriage by aircraft of persons 
or property as a common carrier for compensation or hire in 
interstate commerce. Thus, the provisions of section 604 are 
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applicable to all forms of “air transportation,” including non- 
scheduled air carriers who have no special route or regular 
schedule. The provisions of section 604 and its legislative 
history make it reasonable to conclude that if the statutory 
requirement that air carriers operate with the highest possible 
degree of safety is satisfied, the provisions of section 604 were 
intended to allow flexibility in the issuance of air carrier 
operating certificates. 

My attention has been called to the fact that certain civil 
air traffic rules require filing of flight plans for certain types 
of operation, maintenance of prescribed flight altitudes, and 
maintenance of radio contact with the ground. (See Civil 
Air Regulations, Part 60, particularly sections 60.343, 60.44, 
60.471, 60.53, 60.532, 60.573, 60.58, and 60.586.) These rules 
are not presently applicable to air transportation outside of 
the civil airways, and it has been suggested, therefore, that 
such transportation would be more hazardous than air trans- 
portation over the civil airways which is subject to civil air- 
way traffic control. It is true, as I have pointed out, that the 
Civil Aeronautics Act of 1938 stresses the necessity for safe 
operations on the part of all air carriers. It appears, how- 
ever, that the statute leaves the matter principally for admin- 
istrative determination. The question of what safety rules 
and standards should be made applicable to air carriers or to 
particular air carriers seems to be a function of establishing 
minimum safety standards for the operation of the air carrier 
to whom any air carrier certificate is issued. The statute and 
the Reorganization Plans vest this function in the Civil Aero- 
nautics Board. (See also Civil Air Regulations, sec. 61.0.) 

Thus, at the present time a regulation of the Civil Aero- 
nautics Board (Civil Air Regulations, sec. 61.200) pertaining 
to the operations of scheduled air carriers engaged in inter- 
state air transportation within the continental limits of the 
United States permits off-route operation under certain con- 
ditions where such procedure is not specifically forbidden by 
the Administrator, and authorizes the off-route flight to be 
made outside of a civil airway where the aircraft 1s equipped 
with a fully functioning automatic radio direction finder. 

Other administrative practice supports the view that the 
statute does not compel the designation or approval by the 
Administrator of a civil airway for every air carrier operat- 
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ing certificate. I am informed that since the enactment of 
the Civil Aeronautics Act of 1938, scheduled operations of air 
carriers over routes or portions of routes not on a civil airway 
have been approved by the Administrator, and that a number 
of air carrier operating certificates authorizing such opera- 
tions have been issued. This practice 1s very persuasive. 
(See 39 Op. A. G. 182, 186 ; zd. 232, 237.) 

For the reasons that I have given, it is my opinion that the 
Administrator of Civil Aeronautics is authorized by the Civil 
Aeronautics Act of 1938 to issue an air carrier operating 
certificate authorizing an air carrier to operate between two 
points in the United States outside of the boundaries of a 
civil airway whenever he finds, after investigation, that the 
applicant for the certificate is properly and adequately 
equipped and is able to conduct a safe operation in accordance 
with the requirements of the statute and the rules, regulations, 
and standards prescribed thereunder. 

Sincerely yours, 
FRANCIS BIDDLE. 


PROPERTY OF FORBIGN STATE HELD BY FEDERAL 
RESERVE BANK 


The Secretary of State has the authority under section 25 (b) of the 
Federal Reserve Act to certify to a Federal Reserve bank the au- 
thority of any person to deal with property of a foreign state or a 
central bank thereof whether the property has been deposited before 
or after the certificate is issued. 

JUNE 30, 1945. 

THe SECRETARY OF STATE. 

My Dear Mr. Secretary: In your letter dated May 22, 
1945, you ask whether the Secretary of State has the au- 
thority to issue a certificate under section 25 (b) of the Fed- 
eral Reserve Act (55 Stat. 131-132; 12 U.S. C. 632) with re- 
spect to property of a foreign state or a central bank thereof 
received by a Federal Reserve bank after the issuance of the 
certificate, or whether his certifying authority is limited to 
property on deposit when the certificate is issued. 

The pertinent part of section 25 (b) of the Federal Re- 
serve Act, as amended, provides as follows: 
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“Whenever (1) any Federal Reserve bank has received any 
property from or for the account of a foreign state which is 
recognized by the Government of the United States, or from 
or for the account of a central bank of any such foreign state, 
and holds such property in the name of such foreign state 
or such central bank; (2) a representative of such foreign 
state who 1s recognized by the Secretary of State as being the 
accredited representative of such foreign state to the Gov- 
ernment of the United States has certified to the Secretary 
of State the name of a person as having authority to receive, 
control, or dispose of such property; and (3) the authority 
of such person to act with respect to such property is accepted 
and recognized by the Secretary of State, and so certified by 
the Secretary of State to the Federal Reserve bank, the pay- 
ment, transfer, delivery, or other disposal of such property 
by such Federal Reserve bank to or upon the order of such 
person shall be conclusively presumed to be lawful and shall 
constitute a complete discharge and release of any liability 
of the Federal Reserve bank for or with respect to such 
property.” 

The section imposes three conditions that must be met if 
a Federal Reserve bank is to secure the protection afforded by 
the statute. These conditions are (1) receipt by such a bank 
of property either from a foreign state that has been recog- 
nized by the Government of the United States or from the 
central bank of such a foreign state; (2) certification by the 
accredited representative of the foreign state of the name of 
a person having authority to deal with the property and (3) 
the certification of the authority of this person by the Secre- 
tary of State to the bank. 

There are two possible interpretations of section 25 (b). 
It is possible to suggest that the use of the phrase “has re- 
ceived” and of the word “holds” in the first condition im- 
posed by the statute indicates that a certificate can apply 
only to property that is being held by the bank at the time 
the Secretary of State issues the certificate. On the other 
hand the statute may be interpreted to mean that once a 
certificate is issued it applies to any property received and 
held by the bank at any time while the certificate is in effect. 
It is my opinion that the language of section 25 (b), read 
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in the light of the plan and purpose of the statute, leads to 
the conclusion that the second construction is the proper one. 

To support the position that a certificate of the Secretary 
of State can relate only to property held by a bank at the 
time of its issuance it 1s necessary to conclude that the se- 
quence in which the conditions are set forth in the statute 
establishes the temporal order in which they must occur. 
This conclusion ignores the fact that the statute expressly 
provides that whenever the three conditions have been met 
the statutory immunity becomes available. The use of the 
word “whenever” shows that Congress intended the statute 
to apply at any time when the three statutory conditions have 
been fulfilled without regard to whether receipt of the prop- 
erty precedes or follows the issuance of a certificate. 

This conclusion is further supported by a consideration 
of the language of the statute in light of the statutory scheme 
and purpose. Prior to the enactment of the statute foreign 
governments of various countries found it difficult in many 
cases, because of conditions arising out of the war, to deal 
with property held by banks in this country for their account. 
Some of these countries were at war; others had been in- 
vaded; still others had been completely occupied by enemy 
forces. Disputes had arisen as to the representatives au- 
thorized to deal with the property. Under these circum- 
stances the banks concerned either had to make payments 
at their peril or to refuse payment until these disputes were 
settled by litigation or otherwise. These circumstances made 
it difficult for friendly foreign governments to secure ade- 
quate banking facilities and service in this country and gave 
rise to embarrassments between these governments and our 
own. The purpose of the statute was to provide a practical 
method whereby the Secretary of State, in the exercise of his 
discretion, might deal with this problem ( (1941) H. R. Rept. 
No. 349, 77th Cong., 1st sess.; (1941) S. Rept. No. 133, 77th 
Cong., 1st sess.). If the statute should be construed as per- 
mitting the Secretary of State to issue certificates only with 
respect to property held by a Federal Reserve bank at the 
time the certificate is issued a friendly foreign government 
could not obtain a certificate before making a deposit with 
the bank. Furthermore, it would be necessary for the 
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friendly foreign government to obtain a new certificate from 
the Secretary of State every time it made a new deposit, 
even though that deposit was made in an existing account. 
In my view these consequences would conflict with the pur- 
pose of the statute. 

I conclude, therefore, that the Secretary of State has the 
authority under section 25 (b) to certify to a Federal Re- 
serve bank the authority of any person to deal with property 
of a foreign state or a central bank thereof whether the 
property has been deposited before or after the certificate is 
issued. I express no views as to the question whether a cer- 
tificate should issue in any particular case or as to the cir- 
cumstances under which a certificate should be revoked ; these © 
are matters for the appropriate exercise of your adminis- 
trative discretion. 

Sincerely yours, 
FRANCIS BIDDLE. 


OPINIONS 


OF 


HON. TOM C. CLARK, OF TEXAS 


APPOINTED JUNE 15, 1945 * 


POLITICAL ACTIVITY BY GOVERNMENT EMPLOYEES 


A letter written by a Government employee gives the impression that he 
was actively engaged in matters pertaining to political campaigns. 
Upon investigation it was found that this was not true; that the 
employee was given to finding fault and to offering unsolicited advice; 
that his proclivities in this respect extended to political affairs; but 
that the net result was only embarrassment to certain friends and 
acquaintances. Held that under these circumStances the writing of 
the letter constituted no more than an expression of opinion, which is 
permitted by the Hatch Act. 

Avcusr 1, 1945. 

THE SECRETARY OF AGRICULTURE. 

My Dear Mr. Secretary: I refer to your request of July 16 
for my opinion whether the writing of a certain letter by A, 
an employee of your Department, constituted a violation of 
section 9 of the Hatch Act (18 U.S.C. 61h). A copy of A’s 
letter is annexed. 

Section 9 of the Hatch Act provides in pertinent part as 
follows: 

“No officer or employee in the executive branch of the Fed- 
eral Government, or any agency or department thereof, except 
a part-time officer or part-time employee without compensa- 
tion or with nominal compensation serving in connection with 
the existing war effort, other than in any capacity relating to 
the procurement or manufacture of war material shall take 
any active part in political management or in political cam- 
paigns. Allsuch persons shall retain the right to vote as they 
may choose and to express their opinions on all political 
subjects and candidates.” 


*Bntered on duty July 1, 1945. 
405 


406 Political Activity by Government Employees 


The letter was found in the lobby of a hotel at which the 
addressee was staying. He denies having received it, and 
there is no evidence that he did. In the view which I take, it 
is unimportant whether or not the letter was received. 

The letter gives the impression that A was actively engaged 
in matters pertaining to politica] campaigns. Your investi- 
gation, however, shows that this was not true. It indicates 
that A was given to finding fault and to offering unsolicited 
advice; that his proclivities in this respect extended to politi- 
cal affairs; but that the net result was only embarrassment to 
certain friends and acquaintances. 

In these circumstances I concur in the opinion of your 
Acting Solicitor that the writing of the letter constituted no 
more than an expression of opinion, which is permitted by the 
Hatch Act. 

Sincerely yours, 


TOM C. CLARK. 
SUBSTANCE OF LETTER ANNEXED TO OPINION OF AUGUST 1, 1945 


After talking to you yesterday, I called B concerning a 
blast at C as per his suggestion. 

He apparently is becoming anxious to start something in a 
political way. He feels that so many things have been done 
wrongly by C, D, E, and others including F, that we have 
sufficient ammunition to awaken the people of the State to the 
reactionary policies of the GOP at this time. He is going to 
outline a program in the rough for a series of broadcasts to 
be spotted between now and May which he feels is necessary. 
I mentioned the money angle, and told him that the idea was 
good, if, we could find the money to carry it on. 

In line with his thinking, I feel that possibly some pep 
could be built up by a couple of good lambasts at C right now. 
Our people are quick to react favorably after they see someone 
start some action, but are slow to reach into their pockets 
before they hear or see something that looks lke it might do 
some good. There is no question of shortage of funds in the 
pockets of most people right now. That is self evident in the 
amount of fur coats, jewelry and everything that is available 
that is being purchased by all people. It isn’t true so much 
of white collar workers, but the farmer, merchant, and war 
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plant worker has more cash than they know what to do with. 
It might be well to figure out some way to get some of this 
surplus into the treasury of the party for political purposes 
this spring and fall. It is worth thinking about anyway. 

Your friend G has made some pertinent remarks about an 
offensive campaign. Win or lose, it is easier to be on the 
offensive than to defend, either in business or politics. If you 
and others felt that the errors of C and others have reached a 
high enough point to start after them, B may be right in 
getting started right away while the press is still carrying the 
news as front page items. 


POSTMASTERS—RESIDENCE REQUIREMENTS 


The word “town” as used in the term “city or town” in the act of June 
25, 1938, prescribing residence requirements for appointment of post- 
masters does not include a town of the New England type having 
two or more villages or communities, each with its own post office. 

A resident of West Cheshire, Connecticut, in which a post office has 
been established, is not eligible for appointment as postmaster of 
the separate post office at Cheshire, Connecticut. 


Aveust 6, 1945. 
THE PRESIDENT. 

My Dear Mr. Preswent: I have the honor to refer to your 
memorandum dated May 23, 1945, transmitting a letter to 
you from the Civil Service Commission dated May 23, 1945, 
requesting my opinion concerning the interpretation of the 
provision with respect to residence contained in the act of 
June 25, 1938, relating to appointments to the position of 
postmaster at offices of the first, second, and third classes. 

Section 2 of the act of June 25, 1938 (c. 678, 52 Stat. 1076; 
39 U.S. C., 1940 ed., 31a, 31b and 39a), provides in pertinent 
part for appomtments of the postmasters to be made “by 
competitive examination in accordance with the provisions 
of the Civil Service Act and Rules.” The section further 
provides: — 

“No person shall be eligible for appointment under this 
section unless such person has actually resided within the 
delivery of the office to which he is appointed, or within the 
city or town where the same is situated for one year next 

7980374928 


408 _ Postmasters, Residence Requirements 


preceding the date of such appointment, if the appointment 
is made without competitive examination; or for one year 
preceding the date fixed for the close of receipt of applica- 
tions for CARIRIIEON, if the appnohmant is made after com- 
petitive examination.” 

Under this statute, eligibility of an applicant for examina- 
tion is conditioned upon actual residence, for a stated period, 
within the delivery of the post office to which the appoint- 
ment is to be made or within the “city or town” where the post 
office is situated. 

From the documents and other information submitted to 
me I understand the facts to be as follows: In the State of 
Connecticut the primary political divisions of the counties 
are called “towns.” See 16th Census of the United States, 
1940, Population, VI, p. 181. Cheshire is one of the towns 
in the County of New Haven. Within the boundary of the 
Town of Cheshire are the villages of Cheshire and West 
Cheshire. Thus, Town of Cheshire or Cheshire is the name 
of a political division of the County of New Haven, and 
Cheshire is also the name of a village within the Town of 
Cheshire. The village of Cheshire is not coextensive with the 
boundary of the Town of Cheshire. Each of the villages of 
Cheshire and West Cheshire has its own post office, the office 
at Cheshire being of the second class, and the office at West 
Cheshire being of the third class. A vacancy exists in the 
post office at Cheshire. West Cheshire is not within the 
delivery area of the office at Cheshire. 

The question is whether a resident of the village of West 
Cheshire is eligible for appointment as postmaster of the post 
office of Cheshire. The Civil Service Commission holds that 
he is not. 

In opposition, it has been urged upon the Commission that 
since the act of June 25, 1938, uses the words “city” and 
“town” and since the locality surrounding and including both 
Cheshire and West Cheshire is a “town” within the laws of 
the State of Connecticut, residents of the “town” are eligible 
for postmastership at either Cheshire or West Cheshire. 

- The position taken by the Commission accords with its 
previous interpretation of the statute as shown in the Com- 
mission’s Minute dated May 8, 1939. (See Civil Service Act, 
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Rules and Regulations, Annotated, pp. 379.01-380.) The 
Commission’s letter dated May 23, 1945, states in part: 

“In 1939 the Commission had occasion to consider the ap- 
plication of the residence requirement contained in the Act 
of June 25, 1938 in connection with examinations for post- 
master in ‘townships’ as constituted in some of the Midwest- 
ern States and ‘towns’ in New England States. These 
‘townships’ and ‘towns’ consist of several communities each 
of which has its own post office. Thus, it was ascertained 
through investigation at that time that the ‘town’ of Fal- 
mouth, Massachusetts, comprises the communities of Fal- 
mouth Heights, Hatchville, North Falmouth, Teaticket, 
Waquoit, West Falmouth and Woods Hole, each of these 
communities having a post office of its own. Asa result of its 
study the Commission adopted the interpretation recorded 
in Minute 3 of May 8, 1939, which reads: 


¢ (PRESIDENTIAL PosTMASTER RESIDENCE—INTENT OF THE ACT 
OF JUNE 25, 1938, WirH Recarp To Crries anD Towns 


# # * % ee 


“*The Commission holds that residence merely within a 
township boundary, as constituted in certain Midwestern 
States, or within a “town” of the New England type, is not 
sufficient in itself to qualify an applicant with respect to resi- 
dence for postmaster at the post office which bears the name 
of such township or “town.” The applicant must actually 
reside within the delivery of the particular post office in the 
township or “town” for which the examination is held or 
within the geographical limits of the city or village in which 
the post office is located.’ 

“In adopting this interpretation the Commission was con- 
vinced, as it is now, that the words ‘city’ and ‘town’ as used 
in the Act of June 25, 1938, were not intended to include 
county subdivisions such as townships of the Midwestern 
type or towns as they are constituted in New England. It 
was clearly the intent of Congress that competition in exami- 
nations for postmaster at offices of the first, second, and third 
classes be limited to residents of the particular community 
in which the post office is located. Any other interpretation 
would have extended competition for postmasterships in 
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Midwestern ‘townships’ and New England ‘towns’ to resi- 
dents of communities not connected with the particular post 
office in which the vacancy exists and this would have been 
applying to competitors in such ‘townships’ or ‘towns’ a dif- 
ferent standard with respect to residence than to competitors 
in other cities or towns. Thus in the case of the communities 
comprising the town of Falmouth, Massachusetts, it would 
have been necessary to construe that residents of any of the 
communities in Falmouth could compete in examinations for 
postmasterships in any of the other communities of Fal- 
mouth, so that a person could be an applicant for postmaster 
in any or all of the seven Falmouth subdivisions. Obviously 
this would not have been in accord with the purpose of the 
Act to limit competition to residents of the particular com- 
munity in which the post office 1s located.” 

The Post Office Department agrees with the Civil Service 
Commission that a person cannot meet the residence require- 
ments of the act of June 25, 1938, “unless he is actually a 
resident of the city or village in which the post office is 
located, rather than the town or township in which, quite 
frequently, there are several post offices.” 

The act of June 25, 1938, is a general statute applicable to 
the appointment of postmasters at offices of the first, second, 
and third classes throughout the United States. The pre- 
scribed requirement is residence within the delivery of the 
post office or within the “city” or “town” where the office is 
situated. The word “town” is not defined in the statute and 
[ find nothing in the legislative history indicating an inten- 
tion on the part of Congress to use the word in other than its 
ordinary meaning, that is, a collection of houses making a 
distinct place with a name. 

The legislative history of the act of June 25, 1938, seems 
to support the interpretation of the statute adopted by the 
Civil Service Commission. See 81 Cong. Rec. 514, 518, 519, 
524, 530-532. One Senator suggested a case where an ap- 
pointee might be greatly disliked “in his own community.” 
Another Senator referred to the “community” in which an 
applicant lives. 83 Cong. Rec. 5194, 5206. : 

Section 2 of the act of June 25, 1938, was amended by the 
act of July 18, 1941, c. 308, 55 Stat. 599. Although the amend- 
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ment is not pertinent to the present question, its history 
throws further light on the meaning of the word “town” as 
used in the act of June 25, 1938. In explaining the purpose 
of the act of June 25, 1938, Mr. Ramspeck, Chairman of the 
House Committee on the Civil Service stated (87 Cong. Rec. 
5261): 

“Prior to June 1938 the requirement of eligibility for 
appointment to the position of postmaster was that the person 
should be a patron of the office. The law was changed at that 
time and the requirement set up that he or she must be a 
legal resident of the community * * *.” 

As indicated in the interpretation of the Civil Service 
Commission, the word “town” has a special meaning in the 
New England States. A “town” of the New England type 
may often include two or more villages or communities, each 
having its own post office. This is true in the present case 
where, within the Town of Cheshire, there are two separate 
post offices situated in the villages or communities of Cheshire 
and West Cheshire. In such a case it seems doubtful that the 
Town of Cheshire, as constituted under the laws of the State 
of Connecticut, is, within the meaning of the act of June 25, 
1938, the “city or town” where the post office of Cheshire is 
situated. 

I am advised that since 1939 the interpretation of the 
statute adopted by the Civil Service Commission has been 
consistently followed and that under it many examinations 
have been held and appointments made, with respect to post 
offices situated in villages or communities comprising parts 
of a “town” of the New England type. This practice is very 
persuasive, particularly since it must be known to many 
members of the Congress and apparently has not heretofore 
met with any objection. See 39 Op. A. G. 194, 196 (October 
17, 1938), and cases there cited. 

Accordingly, it is my opinion that, within the meaning of 
the act of June 25, 1938, residence in West Cheshire, Con- 
necticut, does not satisfy the statutory requirement of resi- 
dence within the city or town where the second class post 
office of Cheshire is situated. 

Respectfully yours, 
TOM C. CLARK. 
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RETIREMENT ACT—-MEMBERS OF CONGRESS AND HEADS OF 
DEPARTMENTS 


The act of March 7, 1942, excluding from the Civil Service Retirement 
Act elective officers and heads of departments, brought within the 
Retirement Act by the act of January 24, 1942, was not intended to 
change the rule that a person who has a retirement status retains 
that status if he becomes a Member of Congress or the head of a 
department, without a break in service. 

Any person appointed head of a department subsequent to January 24, 
1942, who immediately prior to his appointment was subject to the 
terms of the Civil Service Retirement Act in a subordinate position, 
continues to be subject to the Retirement Act after becoming the head 
of a department. 

Any person serving as a Member of Congress, who immediately prior 
to taking the oath of office as such, was a member of the retirement 
system, remains subject to the terms of the Retirement Act. 


August 7, 1945. 
The PrEsIpENT. 

My Dear Mr. Preswent: I have the honor to comply with 
your request dated June 2, 1945, for my opinion on the ques- 
tions submitted by the Civil Service Commission concerning 
the status of certain heads of departments and Members of 
the Congress, under the Civil Service Retirement Act of May 
29, 1930, as amended by the acts of January 24, 1942, and 
March 7, 1942, c. 16, sec. 3, 56 Stat. 13, 15; c. 166, sec. 16 (c), 
56 Stat. 143, 147. The questions are: 

“Does a person appointed to the position of | of a 
department subsequent to January 24, 1942, who immediately 
prior to such appointment was subject to the terms of the Civil 
Service Retirement Act in a subordinate position retain his 
retirement status in the position of head of department ? 

“Does a person serving as a Member of Congress, who im- 
mediately prior to taking the oath of office as such was a 
member of the retirement system, remain subject to the terms 
of the Retirement Act?” 

I think it will give a clearer conception of the problem if I 
first show the development up to January 24, 1942, of the 
pertinent law on retirement and then discuss the effect of the 
January 24, 1942, and March 7, 1942, amendments to the 
Retirement Act. 

The original Retirement Act of May 22, 1920, c. 195, sec. 1, 
41 Stat. 614, which applied, with immaterial exceptions, to 
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“all employees in the classified civil service,” specifically ex- 
cepted from its scope “persons appointed by the President and 
confirmed by the Senate.” By the act of March 27, 1922, 42 
Stat. 470, it was provided that the term “all employees in the 
classified civil service,” as used in section 1 of the act of May 
22, 1920, “shall be construed to include all persons who have 
heretofore or who may hereafter be given a competitive status 
in the classified civil service, with or without competitive ex- 
amination, by legislative enactment, or under the civil-service 
rules promulgated by the President, or by Executive orders 
covering groups of employees with their positions into the 
competitive classified service or authorizing the appointment 
of individuals to positions within such service.” The act of 
March 27, 1922, also provided that “the expression ‘classified 
civil service’ as the same occurs in other Acts of Congress, 
shall receive a like construction to that herein given.” 

In 1924 Attorney General Stone held in two opinions that 
a person possessing competitive status in the classified civil 
service might, under certain conditions, be transferred to a 
nonclassified position without loss of competitive or retire- 
ment status. This conclusion was based on the act of March 
27, 1922, and on Rule X, Paragraph 3 of the Civil Service 
Rules promulgated by the President in 1919 under the provi- 
sions of the Civil Service Act. Rule X, Paragraph 3 pro- 
vided : 

“Any person may be retransferred to a position in which 
he was formerly employed, or to any position to which trans- 
fer could be made therefrom, if since his transfer he has been 
continuously in the executive or judicial civil service of the 
United States or of its insular possessions, or if he entered the 
classified service upon competitive examination and the legis- 
lative service by transfer therefrom, and is found by the 
Commission to have served continuously and satisfactorily.” 

In the first of these two opinions Attorney General Stone 
held that “Any person who has acquired a competitive status 
in the classified civil service retains that status so long as 
he remains continuously in the executive civil service, 
although he may have been or may be transferred to a non- 
classified position.” 34 Op. 192, 198 (June 3, 1924). Ina 
second opinion Attorney General Stone held that the provi- 
sion in the original Retirement Act excluding persons ap- 
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pointed by the President and confirmed by the Senate did 
“not apply to those persons who, having acquired the com- 
petitive status in the classified civil service, are subsequently 
appointed to nonclassified positions by the President and 
confirmed by the Senate, * * * so long as they remain 
continuously in the executive or Judicial civil service of the 
United States.” 34 Op. 334, 337 (December 22, 1924). See 
also 34 Op. 515; 35 zd. 413. 

This rule of construction regarding retention of retirement 
status through continuity of service later received statutory 
recognition by the act of July 3, 1926, c. 801, sec. 3 (d), 44 
Stat. 904, 906, which amended the Retirement Act by making 
it apply to “unclassified employees transferred from classified 
positions,” provided their tenure of employment was not 
intermittent or of uncertain duration. See 10 Comp. Gen. 
491. This provision was retained as part of section 3 (d) in 
the reenactment of the Retirement Act made by the act of 
May 29, 1930, c. 349, 46 Stat. 468, 471. 

By the act of July 13, 1937, c. 494, sec. 1, 50 Stat. 512, as 
amended by the act of June 25, 1938, c. 698, 52 Stat. 1197, 
certain positions in the legislative branch of the Government 
were brought within the Retirement Act. On March 6, 1941, 
the Assistant Comptroller General advised the Civil Service 
Commission that the General Accounting Office would not 
question a determination by the Civil Service Commission 
that a former legislative employee retains his retirement 
status after becoming a Member of the House of Representa- 
tives, without any break in service. See 20 Comp. Gen. 509. 

Thus, prior to January 24, 1942, it was the uniform admin- 
istrative practice under the Civil Service Retirement Act, as 
amended, that a person who had acquired a retirement status 
under the Retirement Act was eligible to retain that status 
upon his appointment without a break in service to a non- 
classified office or position by the President and confirmation 
by the Senate. The same rule, although there appear to have 
been only two cases, was applied to a person who had a retire- 
ment status at the time he became a Member of Congress. 

The act of January 24, 1942, c. 16, sec. 3, 56 Stat. 15, 
amended the Civil Service Retirement Act to bring within its 
coverage Members of Congress, heads of departments, and, 
with immaterial exceptions, persons holding unclassified posi- 
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tions. The amendment made the Retirement Act (sec. 3 (a) ) 
apply, insofar as pertinent, to “all officers and employees in 
or under the executive, Judicial, and legislative branches of 
the United States Government, all elective and appointive 
officers in or under the said branches * * *.” Elective 
officers in the legislative branch of the Government could 
give timely notice of their desire to come within or to with- 
draw from, as the case may be, “the purview” of the Retire- 
ment Act. 

Since the amendment of January 24, 1942, made the Retire- 
ment Act applicable to Members of Congress and heads of 
departments, it seems clear that the Congress had no intention 
to reverse, modify, or change the construction theretofore 
placed on the Retirement Act, that a person who had acquired 
a retirement status was entitled to retain that status after he 
became a Member of Congress or the head of a department 
or agency, without a break in service. Furthermore, since the 
amendment of January 24, 1942, also brought within the 
Retirement Act persons holding unclassified positions, with 
immaterial exceptions, there was no occasion or necessity for 
carrying forward or reenacting the provision in the act of 
May 29, 1930, making the Retirement Act apply to unclassi- 
fied employees transferred from classified positions. 

Having thus by the act of January 24, 1942, made the 
Retirement Act applicable to Members of Congress and heads 
of departments, the Congress thereafter excluded them by the 
act of March ‘7, 1942, c. 166, sec. 16 (c), 56 Stat. 147. The 
exclusion applies to “elective officers and heads of executive 
departments.” The word “department” is defined in the act 
of March 7, 1942 (sec. 1 (d)), to mean “any executive depart- 
ment, independent establishment, or agency (including cor- 
porations) in the executive branch of the Federal Govern- 
ment.” See 88 Cong. Rec. 1729. 

The act of March 7, 1942, might be interpreted as meaning 
either (1) that the exclusion from the Retirement Act of 
elective officers and heads of departments applies to any 
person who falls within the exclusion, irrespective of whether 
he had a retirement status before becoming a Member of Con- 
gress or the head of a department; or (2) that the exclusion 
of elective officers and heads of departments applies only to 
those retirement rights of Members of Congress and heads of 
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departments granted for the first time by the act of January 
24, 1942, and was not intended to change the rule that a 
person who has a retirement status retains that status if he 
becomes a Member of Congress or the head of a department, 
without a break in service. 

I believe that the latter construction of the act of March 7, 
1942, is correct. The-express exception of “elective officers 
and heads of executive departments” as used in the act of 
March 7, 1942, must be read in its legislative setting and in 
the light of the purposes of the acts of January 24, 1942, and 
March 7, 1942. The purpose of the act of January 24, 1942, 
was to grant retirement rights to Members of Congress, heads 
of departments and to certain other officers and employees not 
theretofore subject to the Retirement Act and was not to set 
aside the rule of continuity of retirement status as it applied 
to persons who become Members of Congress and heads of 
departments. The purpose of the act of March 7, 1942, was 
to take away the new retirement rights that had been granted 
to Members of Congress and heads of departments by the act 
of January 24, 1942. The legislative history of the act of 
March 7, 1942, shows that Congress had no purpose to set 
aside the rule of continuity of retirement status as it applied 
to persons who become Members of Congress and heads of 
departments. Thus, when the act of March 7, 1942, was under 
consideration the Senate Committee on Civil Service deleted 
as surplusage a provision that the proposed amendments to 
the Retirement Act “shall not be held to make ineligible for 
the benefits of such act of May 29, 1980, any officer or em- 
ployee eligible for such benefits prior to January 24, 1942.” 
(See Hearings on S. 2284, Senate Committee on Civil Service, 
77th Cong., 2d sess., p. 3; S. Rept. 1100, 77th Cong., 2d sess.) 

The debates in the Congress indicate a general understand- 
ing that in adopting the act of March 7, 1942, the Congress 
intended only to revoke the new retirement rights granted 
_by the amendment of January 24, 1942, to Members of Con- 
gress and heads of departments. Most of the discussion, it is 
true, related to the covering in of Members of Congress by 
the act of January 24,1942. But the act of January 24, 1942, 
also covered in heads of departments, and the discussion is 
equally applicable to the new rights thus granted to this 
group of officers. (See 88 Cong. Rec. 1441, 1517, 1577 and 
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1729; cf. id. 1576; Hearings on H. R. 6471, House Committee 
on Civil Service, 77th Cong., 2d sess., pp. 57, 79.) 

The opinion of Acting Attorney General Donovan, dated 
May 12, 1925 (34 Op. 481), holding that persons in the classi- 
fied civil service who were appointed postmasters were not 
entitled to the benefits nor subject to the obligations of the 
Retirement Act, does not seem to me to be controlling here. 
When that opinion was written postmasters were expressly 
excepted from the provisions of the Retirement Act and Act- 
ing Attorney General Donovan concluded that this express 
exception was decisive of the intention of the Congress. The 
result of the opinion was changed by statute (44 Stat. 906; 
46 Stat. 471). See also 37 Op. A. G. 7, 13. Notwithstanding 
the opinion of Acting Attorney General Donovan, the Retire- 
ment Act since 1924 has consistently been construed as grant- 
ing to a person who had acquired retirement status in a subor- 
dinate position the right to retain that status if, without a 
break in service, he is appointed by the President to a non- 
classified position and confirmed by the Senate. See the 
opinion of Attorney General Stone dated December 22, 1924 
(34 Op. 334), discussed supra. Furthermore, as it has been 
pointed out earlier in this opinion, although the act of March 
7, 1942, expressly excludes elective officers and heads of 
departments from the benefits of the Retirement Act, the 
legislative history of the statute indicates that Congress did 
not intend to disturb the rule of continuity of retirement 
status as it applies to persons who become Members of Con- 
gress and heads of departments. 

For the reasons that I have given it is my opinion that (1) 
any person appointed head of a department subsequent to 
January 24, 1942, who immediately prior to his appointment 
was subject to the terms of the Civil Service Retirement Act 
in a subordinate position, continues to be subject to the Retire- 
ment Act after becoming the head of a department, and (2) 
any person serving as a Member of Congress, who imme- 
diately prior to taking the oath of office as such, was a member 
of the retirement system, remains subject to the terms of the 
Retirement Act. 

Respectfully yours, 
JAMES P. McGRANERY, 
Acting Attorney General. 
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NATIONAL CAPITAL PARK REGULATIONS 


National Capital Park Regulations, promulgated by the Department of 
the Interior, are not required to be approved by the President. 


Avcusr 30, 1945. 
The SECRETARY OF THE INTERIOR. 

My Dear Mr. Secretary: I refer to your letter of June 4, 

1945, to my predecessor, with which you submitted a revision 
of the National Capital Park Regulations prescribed by the 
Director of Public Buildings and Public Parks of the Na- 
tional Capital on June 16, 1927, and approved by the 
President. 
. You state that the Department of the Interior has hereto- 
fore followed the practice established by the Director of 
Public Buildings and Public Parks of submitting amend- 
ments to the Park Regulations to the President for approval, 
but it is your view that there is no legal requirement of Pres- 
identical approval and you consider it unwise to continue to 
burden the President with an administrative task of this 
nature unless it is required by law. You make the following 
request with respect to the proposed regulations: 

“If, in your opmion, these regulations should have Presi- 
dential approval, please forward them to the President along 
with my letter to him which is enclosed herewith. If, on the 
other hand, it is your opinion that Presidential approval is 
not required, please return them to this Department for 
issuance.” 

Section 2 of the act of July 1, 1898, 80 Stat. 570, placed the 
park system of the District of Columbia under the exclusive 
charge and control of the Chief of Engineers of the United 
States Army, “under such regulations as may be prescribed 
by the President of the United States, through the Secretary 
of War.” Section 6 of that act authorized the Chief of En- 
gineers to make all needful rules and regulations for the 
government and proper care of all the public grounds placed 
by the act under his charge and control. 

Section 1 of the act of February 26, 1925, 43 Stat. 983, con- 
solidated the Office of Public Buildings and Grounds under 
the Chief of Engineers, United States Army, and the Office 
of Superintendent of the State, War, and Navy Department 
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Buildings into the Office of Public Buildings and Public 
Parks of the Nationa] Capital, and designated the head of the 
new office as the Director of Public Buildings and Public 
Parks of the National Capital. Section 3 of that act pro- 
vided, in part, that all functions and duties of the Secretary 
of War or the Chief of Engineers with respect to the construc- 
tion, maintenance, care, custody, policing, upkeep, or repair 
of public buildings, grounds, parks, monuments, or memorials 
in the District of Columbia, together with the functions and 
duties conferred and imposed by law upon the officer in charge 
of public buildings and grounds should be exercised and 
performed by the Director of Public Buildings and Public 
Parks of the National Capital, “under the general direction 
of the President of the United States.” 

It is doubtful whether Presidental approval of regulations 
pertaining to National Capital parks was ever required under 
any of the above-mentioned statutes. Although section 2 of 
the act of July 1, 1898, contemplated that the exclusive control 
of the Chief of Engineers over the park system should be 
subject to regulations prescribed by the President “through 
the Secretary of War,” section 6 expressly authorized the 
Chief of Engineers to make all rules and regulations necessary 
for the government and care of the public grounds placed 
under his control, and contained no provision requiring such 
regulations to be approved by the President. 

The act of February 26, 1925, which, as noted above, con- 
ferred upon the Director of Public Buildings and Public 
Parks all functions and duties theretofore vested in the Chief 
of Engineers with respect to the public parks of the National 
Capital, merely required that the functions and duties of the 
Director be exercised and performed under the “general 
direction” of the President. Certainly the exercise of gen- 
eral direction by the President over the Director did not 
require that regulations prescribed by the Director be 
approved by the President. (See 39 Op. A. G. 570.) 

But any requirement that might possibly have existed for 
Presidential approval of park regulations by reason of the 
above-mentioned statutes was clearly removed by Executive 
Order No. 6166 which was transmitted to the Congress on 
June 10, 1933, pursuant to the Reorganization Act of March 
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3, 1933 (47 Stat. 1517). Section 2 of that order abolished 
the Office of Public Buildings and Public Parks of the Na- 
tional Capital, and certain other agencies, and consolidated 
their functions into a new agency in the Department of the 
Interior designated as the Office of National Parks, Build- 
ings, and Reservations, at the head of which was placed a 
Director. The language relating to the consolidation is as 
follows: 

“All functions of administration of public buildings, reser- 
vations, national parks, national monuments, and national 
cemeteries are consolidated in an Office of National Parks, 
Buildings, and Reservations in the Department of the In- 
terior, at the head of which shall be a Director of National 
Parks, Buildings, and Reservations.” 

This order makes no provision whatever for approval of 
park regulations by the President. Nor does it require the 
functions and duties of the Director of National Parks, 
Buildings, and Reservations to be exercised under the gen- 
eral direction or supervision of the President. It was clearly 
the intent of the order to place the administration of the 
parks of the National Capital entirely in the Director of 
National Parks, Buildings, and Reservations subject only to 
the direction and supervision of the Secretary of the Inte- 
rior, in whose Department the new office was established. 
This intent seems to me to be entirely consistent with the 
pertinent statutes. 

It is my opinion, therefore, that Presidential approval of 
National Capital Park Regulations is not required. Ac- 
cordingly, I am returning the regulations submitted with 
your letter of June 4, 1945, together with your accompany- 
ing letter to the President of that date. 

Sincerely yours, 


TOM C. CLARK. 


1By act of March 2, 1984, 48 Stat. 362, 889, the name of the Office of 
National Parks, Buildings, and Reservations was changed to National Park 
Service. 
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TERMINATION OF WARTIME LEGISLATION 


The war powers of the President and the Congress do not automati- 
cally cease upon the termination of actual fighting. 

The broad basis of governmental power on which the various emer- 
gency and wartime statutes rest cannot, therefore, be said to have 
been terminated by recent developments, including the unconditional 
surrender of our enemies. 

Any question as to the termination of an individual statute must be 
determined in the light of the statute’s history and purpose, and in 
the light also of the factual conditions prevailing at the time the 
question is raised. 


SEPTEMBER 1, 1945. 
THE PRESIDENT. 

My Dear Mr. Preswent: I have the honor to reply to your 
request for my views concerning the present status of emer- 
gency legislation relating to the wartime powers of the 
Executive. | 

I have caused to be gathered from the various executive 
agencies lists of statutes upon which they have relied in ex- 
ercising their wartime functions, and I have in addition 
caused an independent search to be made. The compilation* 
which I attach is believed to contain the principal statutory 
sources of wartime executive authority. It has been arranged 
in two ways: (a) so as to list these statutes with relation 
to the agencies exercising the powers conferred, and (b) so 
as to list them according to the time and method of their 
termination. 

I trust that the attached compilation will be of assistance 
to you and to the Congress in deciding which of the wartime 
statutes and agencies should be terminated and which should 
for a longer or shorter time be continued. In the same con- 
nection, I think it would be appropriate for me to bring to 
your attention certain general considerations. I must do so, 
however, in terms of broad generalization, inasmuch as each 
of these statutes has its own history and its own purpose and 
intent. Any question as to the termination of an individual 
statute must therefore be determined in the light of the 
statute’s history and purpose, and in the light also of the 


*Omitted here. See “Report to the President by the Attorney General con- 
cerning the limitation, suspension, or termination of emergency, national 
defense, and war legislation,’ House Document No. 282, p. 45, 79th Congress, 
Ist Session. 
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factual conditions prevailing at the time the question is 
raised. Nevertheless, subject to what has just been said, I 
think it is possible to reach certain general conclusions. 

First of all, it should be borne in mind that the war powers 
of the President and the Congress do not automatically cease 
upon the termination of actual fighting. As the Supreme 
Court said in Stewart v. Kahn, 11 Wall. 493, at 507: “['The 
war power] * * * isnot limited to victories in the field 
and the dispersion of the insurgent forces. It carries with 
it inherently the power to guard against the immediate 
renewal of the conflict, and to remedy the evils which have 
arisen from its rise and progress.” See also Hamilton v. 
Kentucky Distilleries Co., 251 U.S. 146. 

The broad basis of governmental power on which the vari- 
ous emergency and wartime statutes rest cannot, therefore, 
be said to have been terminated by recent developments, in- 
cluding the unconditional surrender of our enemies. Ques- 
tions do arise at the present stage, however, with regard to the 
time which the Congress has specified in individual statutes 
as being the termination date of the powers therein conferred. 
As will appear in the attached compilation, certain of the 
wartime statutes are made effective only “in time of war,” 
or “during the present war,” or “for the duration of the war.” 
Still other expressions may be found of similar character. 

Speaking generally, I believe that statutes of the type just 
mentioned should be considered as effective until a formal 
state of peace has been restored, unless some earlier termina- 
tion date is made effective by appropriate governmental 
action. In Hamilton v. Kentucky Distilleries Co., supra, 
Mr. Justice Brandeis, speaking for the Court said: “In the 
absence of specific provisions to the contrary, the period of 
war has been held to extend to the ratification of the treaty 
of peace or the proclamation of peace.” Again, in Commer- 
cial Cable Co. v. Burleson, 255 Fed. 99, 104, Judge Learned 
Hand rejected the contention that certain wartime powers 
conferred on the President in the First World War had 
terminated with the Armistice of November 11, 1918, and 
added: “Even if I were to assume that the power were only 
coextensive with a state of war, a state of war still existed. 
It is the treaty which terminates the war.” See also Kahn v. 
Anderson, 255 U.S. 1,10; Ware v. Hylton, 3 Dall. 199, 236; 
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22 Op. A. G. 190 (1898). It is perhaps unnecessary to add 
that the Congress can at any time, in response to changed 
conditions, repeal or amend any wartime statute or group 
of statutes. 

I turn to another group of statutes: those which are to be 
terminated “upon the cessation of hostilities, as proclaimed 
by the President.” Speaking once more in general terms, I 
believe that a provision of this type should be interpreted to 
refer to a formal proclamation, issued after you have deter- 
mined that the facts warrant such action. Any less formal 
action on your part would not in my opinion be given by the 
courts the legal effect of terminating a wartime statute, in 
the absence of proof in the document itself that it was your 
intention to do so. See Hamilton v. Kentucky Distilleries 
C'o., supra. 

The same reasoning would seem to apply to statutes which 
remain in effect until the termination of the limited emer- 
gency, declared by President Roosevelt on September 8, 1939, 
or of the unlimited emergency declared by him on May 27, 
1941. When in your judgment it is necessary and proper 
that one or both of those states of emergency be terminated, 
you will doubtless wish to issue a formal proclamation or 
proclamations to that effect. Prior to that time, informal 
action would not, in my opinion, be construed by the courts, 
under the reasoning of the Hamilton case, as having brought 
those states of emergency to an end. 

Respectfully yours, 
TOM C. CLARK. 


INTERNATIONAL MILITARY TRIBUNAL 


Under circumstances stated, a judge of the United States Circuit Court 
of Appeals would not vacate his judicial office by serving without 
compensation at the request of the President as an alternate judicial 
member of the International Military Tribunal established to try 
persons charged with war crimes. 


SEPTEMBER 12, 1945. 
THE PRESIDENT. 


My Dear Mr. Preswwent: I have the honor to comply with 
your request for my opinion as to whether a judge of the 
United States Circuit Court of Appeals would vacate his 
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judicial position by serving at the request of the President 
and without compensation as an alternate judicial member of 
the International Military Tribunal established by the gov- 
ernments of the United States, Great Britain, the Union of 
Soviet Socialist Republics, and France for the trial of persons 
charged with war crimes. 

There is no express prohibition against Federal judges 
performing other services of a general character for the 
Federal Government. On the contrary, it is a well-estab- 
lished practice for the President to secure the services of 
Federal judges in connection with various matters. The 
practice arose long ago. Chief Justice Jay served as special 
envoy to England at the request of the President (“Our 
Eleven Chief Justices,” Umbreit, p. 46), and Chief Justice 
Fuller twice acted as an arbitrator of international dispute 
(zbid. p. 355). Other similar cases are alluded to in the opin- 
ion of Attorney General Griggs in which it was held that 
there was no objection to Circuit Judge Putnam serving as a 
commissioner under a convention with Great Britain relating 
to the seizure of vessels in the Bering Sea (22 Op. A. G. 184). 
- More recently, Mr. Justice Roberts, at the request of 
President Roosevelt, participated in the investigation and 
the report concerning the circumstances surrounding the 
Japanese attack upon Pearl Harbor, December 7, 1941. 

Your recent action in reestablishing the Advisory Board . 
on Just Compensation to assist the War Shipping Adminis- 
tration was likewise in conformity with precedent. The 
Board is composed of Federal and State judges (Executive 
Order 9611, September 10, 1945, 10 F. R. 11637). 

Since in the case under consideration no compensation is 
to be paid, those statutes that prohibit a Federal officer from 
recelving dual compensation are not applicable. See act of 
May 10, 1916, as amended (5 U.S. C. 58), and section 2 of the 
act of July 31, 1894, as amended (5 U.S. C. 62). 

In view of the foregoing, it is my opinion that a judge of 
the United States Circuit Court of Appeals would not vacate 
his judicial office by serving without compensation at the 
request of the President as an alternate judicial member of 
the International Tribunal in question. 

Respectfully yours, 
TOM C. CLARK. 


40 Op. A. G. The President 425 


VETERANS’ PREFERENCE ACT—‘ACTIVE DUTY,” 
“PEACETIME VETERANS” 


A person who was inducted into the military service by a local board 
on November 11, 1918, and discharged two hours later by reason of 
the cancellation of the draft call did not serve on active duty within 
the contemplation of the Veterans’ Preference Act of 1944. 

A “peacetime veteran” who does not come within the terms of section 
2 of the Veterans’ Preference Act of 1944 is not entitled to rights 
under section 14 of that act. The saving clause in section 18 of 
the statute preserves only previously existing rights for persons not - 
included within the groups specified in section 2. 


Ocroser 16, 1945. 
THE PRESIDENT. 

My Dear Mr. Preswent: I have the honor to comply with 
your request for my opinion upon certain questions submitted 
by the Civil Service Commission as arising under the Vet- 
erans’ Preference Act of 1944, c. 287, approved June 27, 1944, 
58 Stat. 387 (5 U.S. C. 851-869). 

The statute, so far as pertinent to the questions presented, 
reads as follows: 

“Sec. 2. In certification for appointment, in appointment, 
in reinstatement, m reemployment, and in retention in 
civilian positions in all establishments, agencies, bureaus, 
administrations, projects, and departments of the Govern- 
ment * * * preference shall be given to (1) those ex- 
service men and women who have served on active duty in 
any branch of the armed forces of the United States and 
have been separated therefrom under honorable conditions 
and who have established the present existence of a service- 
connected disability or who are receiving compensation, dis- 
ability retirement benefits, or pension by reason of public 
laws administered by the Veterans’ Administration, the War 
Department or the Navy Department; (2) the wives of such 
service-connected disabled ex-servicemen as have themselves 
been unable to qualify for any civil-service appointment; (3) 
the unmarried widows of deceased ex-servicemen who served 
on active duty in any branch of the armed forces of the United 
States during any war, or in any campaign or expedition 
(for which a campaign badge has been authorized), and who 
were separated therefrom under honorable conditions; and 
(4) those ex-servicemen and women who have served on 
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active duty in any branch of the armed forces of the United 
States, during any war, or in any campaign or expedition 
(for which a campaign badge has been authorized), and have 
been separated therefrom under honorable conditions.” 
[Italics supplied. ] 

“Sec. 14. No permanent or indefinite preference eligible, 
who has completed a probationary or trial period employed 
in the civil service, or in any establishment, agency, bureau, 
administration, project, or department, hereinbefore re- 
ferred to, shall be discharged, suspended for more than thirty 
days, furloughed without pay, reduced in rank or compensa- 
tion, or debarred for future appointment except for such 
cause as will promote the efficiency of the service and for 
reasons given in writing, and the person whose discharge, 
suspension for more than thirty days, furlough without pay, 
or reduction in rank or compensation is sought shall have 
at least thirty days’ advance written notice (except where 
there is reasonable cause to believe the employee to be guilty 
of a crime for which a sentence of imprisonment can be — 
imposed), stating any and all reasons, specifically and in 
detail, for any such proposed action; such preference eligible 
shall be allowed a reasonable time for answering the same 
personally and in writing, and for furnishing affidavits in 
support of such answer, and shall have the right to appeal 
to the Civil Service Commission from an adverse decision of 
the administrative officer so acting * * *,” 

“Sec. 18. All acts and parts of acts inconsistent with the 
provisions hereof are hereby modified to conform herewith, 
and this act shall not be construed to take away from any 
preference eligible any rights heretofore granted to, or 
possessed by, him under any existing law, Executive order, 
civil-service rule or regulation, of any department of the 
Government or officer thereof.” 


I 


The first question is copied below: 

“May persons holding ‘discharged from draft’ certificates, 
as previously described, be considered as having ‘served on 
active duty’ within contemplation of the Veterans’ Prefer- 
ence Act of 1944 and accordingly as heing entitled to pref- 
erence under the act?” 
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The nature of the “discharged from draft’ certificates 
mentioned by the Civil Service Commission, the circum- 
stances under which they were issued, and the views of the 
War Department with respect to the question are indicated 
by the following excerpt from a letter addressed to me by 
the Secretary of War: 

‘The procedure in inducting men for service in the Army 
during the war in 1917 and 1918 differed from that employed 
under the Selective Training and Service Act of 1940. At 
that time, a registrant after being physically examined by 
his local board physicians and selected for induction was 
issued an order of induction into the military service of the 
United States, directing him to report to his local draft board 
at a specified date and hour for military duty, and stating 
in part ‘From and after the day and hour just named you 
will be a soldier in the military service of the United States.’ 
Upon reporting at the local draft board, the registrant was 
sent to a mobilization camp for processing and a complete 
physical examination, and it was upon the result of this 
examination that his acceptance or rejection for service in 
the Army was predicated. 

“The War Department has repeatedly taken the position 
that, during the interval of time which elapsed between re- 
porting at the local draft board and acceptance for service 
by the proper military authorities, the individual was not 
actually engaged in military service, and, therefore, if such 
individuals were rejected for physical reasons, or if their 
draft call had been cancelled prior to their acceptance by 
the Army, they were issued a discharge from the draft, rather 
than a discharge from the Army. 

“It is the opinion of the War Department that the words 
‘served on active duty’ as used in section 2 of the Veterans’ 
Preference Act of 1944, supra, have reference to persons who 
actually performed duties of a military nature in the 
armed forces, and, in a true sense, actually served in the 
Army. * * * 

“It is not believed that the foregoing views are in conflict 
with the case of Hurley v. Crawley, 50 F. (2d) 1010 * * *.” 

The Civil Service Commission disallowed veterans’ pref- 
erence to persons holding “discharged from draft” certificates 
until June 1, 19381. After that time it granted preference to 
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all such applicants in accordance with its understanding of 
the import of the decision of that date in Hurley v. Crawley. 

It was decided by the Court of Appeals for the District of 
Columbia in Hurley v. Crawley that the holder of a “dis- 
charged from draft” certificate was an “honorably discharged 
soldier” within the meaning of the term as used in Civil 
Service Rule VI, as amended, according preference to certain 
veterans. Whether he had served on active duty was a ques- 
tion not involved under the law then in effect. Assuming, 
arguendo, that he did serve on active duty, other cases pre- 
senting different factual situations are distinguishable under 
the present law. Itis stated, for example, that the individual 
whose case is now under consideration .by the Commission 
“was inducted into the military service at local board * * * 
at 11:00 a. m., November 11, 1918, and was discharged from 
the draft at the place of local board at 1:00 p. m., Novem- 
ber 11, 1918, by reason of the cancellation of the draft call 
and received pay for one day’s service.” 

I cannot conclude that a man who spent two hours at' the 
place of a local board can be said by reason of that alone to 
have performed the active duties of a soldier. Presumably 
he was awaiting an order that would have directed the next 
step in his progress toward engagement in such active duties. 
But the order never came. Therefore, limiting my answer to 
the case under consideration, it 1s my opinion that the indi- 
vidual concerned did not serve on active duty within the 
contemplation of the Veterans’ Preference Act of 1944. 


II 


The second question submitted by the Civil Service Com- 
mission reads as follows: 

“Does section 18 of the Veterans’ Preference Act of 1944 | 
' preserve for a peacetime veteran who is in the Government 
service on June 27, 1944, the effective date of the act, the status 
of a preference eligible as defined in section 2 of that Act? 
In other words is such a peacetime veteran entitled by virtue 
of section 18 to the benefits of the Veterans’ Preference Act of 
1944, notwithstanding the fact that peacetime veterans are 
not included in the term ‘preference eligible’ in section 2 of 
that act ?” 
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The document accompanying your letter indicates that this 
question has arisen with particular reference to the applica- 
tion of section 14 of the Veterans’ Preference Act of 1944 to 
employees of the Navy Department. 

The views of the Navy Department are set forth in the fol- 
lowing excerpts from a letter addressed by that Department 
to the Civil Service Commission : 

“The Navy Department is of the opinion that peacetime 
veterans whose preference was established as of the date of 
that act [ Veterans’ Preference Act of 1944] are not included 
among the preference eligibles who are to receive the pro- 
tection accorded by section 14. 

“Section 2 of the act enumerates the categories of persons 
who are to have preference ‘* * * in retention in civilian 
positions in all establishments * * *.’ This section in 
other words enumerates those categories of persons who are 
to. receive the rights conferred by the subsequent sections of 
the act. * * * 

“It is the Navy Department’s opinion that section 18 does 
not grant to a peacetime veteran any rights other than those 
that he had at the date of the enactment of this act. Congress 
did not intend by section 18 to include within the definition of 
preference eligibles for the purposes of this act, those persons 
who had preference under some other act, regulation or order 
but who did not fall within one of the categories mentioned in 
section2. * * * 

“Section 14 accords a right which was not a right ‘hereto- 
fore granted to, or possessed by’ a peacetime veteran prior to 
the enactment of Public Law 359 [ Veterans’ Preference Act 
of 1944]. Since this act does not confer any additional rights 
on peacetime veterans and seeks to preserve only those rights 
which such preference eligibles had at the date of the enact- 
ment of the act, it would appear that no peacetime veteran 
can be accorded the right set forth in section 14. * * * 

“It is the opinion of the Navy Department that certain 
statements found in the Senate and House Report on H. R. 
4115 and in the report of the Hearings before the Civil Serv- 
ice Committee of the House support the opinions heretofore 
expressed in this letter * * *.” 

The report of the Senate Committee on Civil Service (S. 
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Rept. No. 907, 78th Cong., 2d sess., p. 2), mentioned in the 
foregoing letter, reads in pertinent part as follows: 

“Section 2 defines the various groups to whom preference 
is to be granted. * * * The bill would include substan- 
tially the same groups as are accorded preference under exist- 
ing law with one exception. Ex-servicemen whose only 
service was performed during peacetime would not in the 
future be entitled to preference. By virtue of the provisions 
of section 18, however, peacetime veterans who are already 
in Government employment, or whose names are carried on 
civil-service registers on the date of enactment of this bill, will 
not lose the preference accorded them under existing laws and 
regulations.” 

It is suggested by the Civil Service Commission that this 
paragraph, as part of the legislative history of the measure, 
may afford some support for the view that section 14 is apph- 
cable to veterans other than those within the classes specified 
in section 2. I do not feel, however, that any such inference 
is warranted. The Senate Committee specifically stated that 
“section 2 defines the various groups to whom preference is to 
be granted,” meaning, of course, to be granted by the bill then 
under consideration. The Committee further stated that “by 
virtue of the provisions of section 18, however, peacetime 
veterans who are already in Government employment, or 
whose names are carried on civil service registers on the date 
of enactment of this bill, will not lose the preference accorded 
them under existing laws and regulations.” Both the lan- 
guage of this report and the language of the saving clause in 
section 18 indicate to me that persons not coming within the 
groups specified in section 2 are to be accorded only previously 
existing rights. 

Based upon the foregoing, it is my opinion that a person 
who does not come within the terms of section 2 of the Veter- 
ans’ Preference Act of 1944 is not entitled to rights under 
section 14 of that act. 

Respectfully yours, 
TOM C. CLARK. 
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ACQUISITION OF LAND UNDER FLOOD CONTROL ACT OF 1944 


Real property to be purchased under the Flood Control Act of 1944 
may be acquired subject to reservations of rights-of-way, timber, 
minerals and easements. 

The words “lands, easements and rights-of-way,’ used in legislation 
relating to flood control, have long been interpreted as authorizing 
the acquisition of lands subject to reservations of rights-of-way, 
timber, minerals and easements. To disturb now the contempo- 
raneous, uniform and long-continued construction, under which 
rights have been determined and adjusted, would be wholly 
unwarranted. 

DeEcEMBER 4, 1945. 

The SEcRETARY oF AGRICULTURE. 

My Dear Mr. Secretary: In your letter of September 19 
you requested my opinion whether real property to be pur- 
chased under the Flood Control Act of 1944 (approved 
December 22, 1944, c. 665, 58 Stat. 887, 889, 905) “may be 
acquired subject to reservations of rights-of-way, timber, 
minerals and easements.” 

Section 13 provides for certain “works of improvement 
for run-off and waterflow retardation, and soil-erosion pre- 
vention * * * to be prosecuted by the Department of 
Agriculture.” Section 3 incorporates by reference and 
makes applicable here section 3 of the act of June 22, 1936, 
c. 688, 49 Stat. 1570, 1571, as amended by section 2 of the 
act of June 28, 1938, c. 795, 52 Stat. 1215 (33 U. S. C. 701c, 
701c-1). The sections of the prior statutes thus incorporated 
provide at some length for the acquisition of “lands, ease- 
ments and rights-of-way” needed for flood control programs. 
The quoted words have been used in statutes relating to 
flood control programs for a number of years. See act of 
May 15, 1928, c. 569, sec. 4, 45 Stat. 536 (33 U.S. C. 702d) ; 
act of March 1, 1917, c. 144, 39 Stat. 948, 950; and others. 

Any question that may have existed in the first place con- 
cerning the meaning of the words, “lands, easements and 
rights-of-way,” has, I think, now been set at rest. The 
earlier statutes above mentioned related to acquisitions under 
programs administered by the War Department. The pres- 
ent statute puts some programs under the War Department 
and others under the Department of Agriculture. The War 
Department has heretofore interpreted all these statutes as 
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authorizing the acquisition of lands subject to reservations 
of rights-of-way, timber, minerals and easements, and this 
Department has adopted the same view when approving titles 
under section 355 of the Revised Statutes (40 U. S. C. 255). 
Furthermore, as pointed out, the Congress has continued to 
use the words without change in succeeding statutes. To 
disturb now the contemporaneous, uniform and long-contin- 
ued construction, under which rights have been determined 
and adjusted, would be wholly unwarranted. 39 Op. A. G. 
194, 196; zd. 203, 206; and cases there cited. 

For the foregoing reasons the question submitted by you 
is answered in the affirmative. 

Sincerely yours, 
TOM C. CLARK. 


TRADING WITH THE ENEMY ACT, SALES TO FILIPINOS 


Filipinos are not citizens of the United States or “American citizens,” 
unless naturalized. 

Under the Trading with the Enemy Act, as amended, the Alien Property 
Custodian in the exercise of authority delegated by the President, 
and on making the determination required by the statute, is auth- 
orized to sell property in the Philippine Islends to Filipinos. 

Where sales to a specified group of non-citizens are authorized in the 
publie interest, the members of that group may purchase for and 
may resell to all other members of the same group. 


January 11, 1946 
THE ALIEN Property CUSTODIAN. 

My Dear Mr. Marxuam: I refer to your letter of Septem- 
ber 19 requesting my opinion regarding your authority to 
make sales of property in the Philippine Islands to Filipinos. 

By section 5 (b) of the Trading with the Enemy Act, as 
amended by Title III of the First War Powers Act, 1941 
(approved December 18, 1941, c. 593, 55 Stat. 839; 50 U.S. C. 
Appendix, 616), the power is conferred, among others, to 
sell property of any foreign country or national thereof 
which has vested in the agency designated by the President, 
“upon such terms and conditions as the President may pre- 
scribe * * * in the interest of and for the benefit of the 
United States * * *.” Section 5 (b), accordingly, con- 
tains only the limitation that sales of vested property must 
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be in the interest of and for the benefit of the United States— 
a matter which I gather from your letter you have considered 
in connection with sales to Filipinos. 

Sales are also dealt with in section 12 of the Trading with 
the Enemy Act (act of October 6, 1917, c. 106, 40 Stat. 423, 
as amended by the act of March 28, 1918, c. 28, 40 Stat. 460; 
50 U.S. C. Appendix, 12), which provides in part as follows: 

“Provided, That any property sold under this act, except 
when sold to the United States, shall be sold only to Ameri- 
can citizens, at public sale to the highest bidder, after public 
advertisement of time and place of sale which shall be where 
the property or a major portion thereof is situated, unless the 
President stating the reasons therefor, in the public terest 
shall otherwise determine: Provided further, That when 
sold at public sale, the alien property custodian upon the or- 
der of the President stating the reasons therefor, shall have 
the right to reject all bids and resell such property at public 
sale or otherwise as the President may direct. Any person 
purchasing property from the alien property custodian for 
an undisclosed principal, or for re-sale to a person not a citi- 
zen of the United States, or for the benefit of a person not a 
citizen of the United States, shall be guilty of a misdemeanor, 
and, upon conviction, shall be subject to a fine of not more 
than $10,000, or imprisonment for not more than ten years, 
or both, and the property shall be forfeited to the United 
States.” [Italics supplied. ] 

Filipinos are not citizens of the United States or “Ameri- 
can citizens,” unless naturalized. Gancy v. United States, 
149 F. (2d) 788; 39 Op. A. G. 86; Informal advice, Attorney 
General Gregory to Ahen Property Custodian, April 20, 1918. 
If, therefore, section 12 be apphed (see Markham v. Cabell, 
326 U.S. 404) the question is presented whether under the 
quoted proviso the power to determine “otherwise” in the 
public interest extends to the requirement that property 
“shall be sold only to American citizens.” 

The provision concerning sales was added to the statute by 
the amendment of March 28, 1918. The first proviso, as it 
now reads, was drafted and recommended by a conference 
committee. Statements made by members of the committee 
when explaining the proposal in the House and in the Senate 
indicate that it was intended that the President’s power to 
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waive the requirements of section 12 would be used to guard 
against sales to or for the benefit of unfriendly aliens (56 
Cong. Rec. 3944, 4002, 4082-3, 4085); and this accords with 
what one would normally expect. There is no suggestion in 
the legislative history that sales to friendly aliens are dis- 
approved or that the power of the President to waive the re- 
quirements of the proviso does not extend to the requirement 
that sales be made only to American citizens. The Trading 
with the Enemy Act was a war measure. It would seem 
strange to find therein an absolute denial of the power to 
make sales to allied countries, or to citizens of allied countries. 
Such an inhibition upon sales to Filipinos would be even less 
understandable. 

It is, therefore, my conclusion that the statute authorizes 
the President to dispense with any or all of the requirements 
specified in the first proviso. On this very point the Supreme 
Court has said in United States v. Chemical Foundation, 272 
U.S. 1, 12: 

“The language of the statute is too plain to be misunder- 
stood. Except as affected by the proviso, the Custodian’s 
dominion over the property, and power to dispose of it— 
acting under the President as provided—were as unlimited 
as are the powers of an absolute owner; and the power of 
the President to determine terms and conditions of sales or 
other disposition was not restricted. He was authorized, 
stating the reasons therefor in the public interest, to dispense 
with any or all requirements specified in the proviso and to 
substitute others for them. Cf. Levinson v. United States, 
258 U.S. 198. When the amended section is read in compari- 
son with the original enactment and regard is had to the 
chemical warfare and other conditions existing at the time 
of the amendment, March 28, 1918, the inevitable conclusion 
is, that it empowered the President to authorize, and the Cus- 
todian acting under him to consummate, the sales in question.” 

Since Chemical Foundation v. United States did not in- 
volve sales to aliens, the Court had no occasion to discuss the 
sentence following the second proviso to section 12. That 
sentence prescribes criminal penalties for purchases, znter 
alia, for resale to, or for the benefit of, non-citizens. In the 
case of a determination, under the first proviso, permitting 
sales to aliens, the crimimal provision at first glance would 
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seem to penalize a purchase by such an alien for the benefit 
of, or for resale to, another alien who might himself have 
made the original purchase. In the present situation Fili- 
pino purchasers will no doubt wish to make resales to other 
Filipino citizens or to make purchases as known agents for 
Filipino citizen principals. It is wholly unintended that 
criminal sanctions be applied to such normal transactions. 

The criminal provisions should be construed together with 
the authorization in the first proviso to make sales to aliens. 
Where sales to a specified goup of aliens are authorized in 
the public interest, the members of that group may purchase 
for and may resell to all other members of the same group. 

There remains the question whether the President has dele- 
gated to you his powers under section 5 (b), as amended, or 
under section 12, as amended. Such delegation is authorized 
both by the original statute (sec. 5a; 50 U.S. C. Appendix, 5; 
United States v. Chemical Foundation, supra, p. 13) and by 
the 1941 amendment (sec. 5b; 50 U. S. C. Appendix, 616). 

I find that the President’s powers under both sections have 
been delegated to you by various Executive orders. See Mark- 
ham v. Cabell, supra, concurring opinion of Mr. Justice Bur- 
ton. “All power and authority conferred upon the President 
bysections * * * 12 * * * ofthesaid Trading with 
the Enemy Act, as amended * * * ” were delegated to 
the Attorney General by Executive Order No. 8136 of May 15, 
1939 (4 F. R. 2044), and subsequently were transferred to 
you by Executive Order No. 9142 of April 21, 1942 (7 F. R. 
2985). Presidential powers under section 5 (b), as amended, 
were delegated to you and to the Secretary of the Treasury 
severally by paragraph 12 of Executive Order No. 9095 of 
March 11, 1942, as amended by Executive Order No. 9193 
of July 6, 1942 (7 F. R. 5205). 

For the forgoing reasons it 1s my opinion that you are 
authorized, on making the determination required by the 
statute, to sell property in the Philippine Islands to Filipinos. 
Responding to your further inquiry, and aside from con- 
siderations of policy, I do not feel that as a matter of law 
an additional personal approval by the President is required. 

Sincerely yours, 
TOM C. CLARK. 
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DISPOSITION OF VESSELS STRICKEN FROM NAVY REGISTER 


Under section 5 of the act of March 3, 1883, vessels stricken from the 
Navy Register may be sold to foreign governments. 

Such authority has not been rescinded by section 4 of the act of Feb- 
ruary 19, 1943, or other legislation. 

The disposal authority conferred by the Surplus Property Act of 1944 
is in addition to, not instead of, other statutory disposal authority. 

Repeal of a statute or a part thereof by implication is not favored. 
The intention of the legislature to repeal “must be clear and 
manifest.” 


March 26, 1946. 
The PRresIvEnt. - 

My Dear Mr. Presipent: I have the honor to comply with 
your request of February 11, 1946, for my opinion on the 
following two questions: 

1. Whether section 5 of the act of March 3, 1883, c. 141, 22 
Stat. 582, 599 (34 U. S. C. 492), “authorizes the sale to a 
foreign government of vessels stricken from the Navy Reg- 
ister”; and 
| 2. “If so, whether the power to do so has been limited or 
qualified” by section 4 of the act of February 19, 1943, c. 1, 
57 Stat. 4 (22 U.S. C., Sup. IV, following Sec. 412) or other 
legislation. 

Section 5 of the act of March 3, 1883, authorizes the Secre- 
tary of the Navy, subject to certain restrictions not pertinent 
here, to sell vessels of the Navy which have been stricken from 
the Navy Register, as “unfit for further service,” pursuant to 
the provisions of the act of August 5, 1882, c. 391, 22 Stat. 
984, 296 (34 U.S. C. 491). It provides also that no vessel of 
the Navy shall be sold except in accordance with this section, 
unless the President directs otherwise in writing. 

The Secretary of the Navy is not prohibited by the terms 
of the section from selling such Navy vessels to foreign gov- 
ernments. Moreover, the authority conferred upon the Pres- 
ident by the section has been broadly construed. Levinson v. 
United States, 258 U. S. 198, 201. In my opinion the Presi- 
dent and the Secretary of the Navy may, under authority of 
this section, sell such vessels of the Navy to foreign govern- 
ments. See 39 Op. A. G. 484, 489. 

I turn, therefore, to the question whether the powers 
granted by this section have been limited or qualified by sec- 
tion 4 of the act of February 19, 1943, or by other legislation. 
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Section 4 provides: 

“Sec. 4. Hereafter any ship, boat, barge, or floating dry- 
dock of the Navy may be leased in accordance with the act 
approved March 11, 1941 (55 Stat. 31), but not otherwise dis- 
posed of, for periods not beyond the termination of the pres- 
ent wars, but title thereto shall remain in the United States.” 

(The act of March 11, 1941, c. 11, 55 Stat. 31 (22 U.S. C., 
Sup. IV, 411-419), is commonly known as the Lend-Lease 
Act.) 

. Attorney General Biddle has already held that section 5 of 
the earlier act has not been repealed by this provision. 40 
Op. A. G. 321, June 14, 1944. The opinion reserved the 
question whether the power “to sell any vessel of the Navy 
to any foreign government under section 5 of the act of 
March 3, 1883, * * * has been limited or qualified by 
the enactment of section 4 of the act of February 19, 1943.” 

For the reasons stated in that opinion, I agree that section 
5 of the 1883 act has not been repealed by the 1943 provision. 
I am of the opinion, furthermore, that no distinction has been 
drawn therein, with respect to vessels stricken from the Navy 
Register, between domestic sales and sales to foreign govern- 
ments. 

Attorney General Biddle’s opinion demonstrates, by a con- 
sideration of the language of section 4 of the act of February 
19, 1943, the provisions of the Lend-Lease Act, and the legisla- 
tive history of the 1943 statute, that section 4 thereof was 
designed to limit the power conferred by the Lend-Lease Act 
to dispose of vessels to foreign governments, rather than to 
limit disposal powers granted by other statutes. 

Section 3 (a) (2) of the Lend-Lease Act empowered the 
President, in the interest of national defense, to sell or other- 
wise dispose of “defense articles,” including Navy vessels, 
to foreign governments. The section provided further, how- 
ever, that defense articles “procured from funds hereafter 
appropriated to any department or agency of the Govern- 
ment,” other than from funds expressly appropriated for 
lend-lease purposes, “shall not be disposed of in any way 
under authority of * * * [section 3 (a) (2) ] except to 
the extent hereafter authorized by the Congress in the acts 
appropriating such funds or otherwise.” Accordingly, the 
acts of February 7 and October 26, 1942, c. 46, Title ITI, 
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Sec. 301, 56 Stat. 82, c. 629, Title I, sec. 103, 56 Stat. 994, 
(22 U.S. C., Sup. IV, following sec. 412) authorized Navy 
ships procured from later appropriations to be disposed of 
under the Lend-Lease Act provided they were only leased for 
a period not exceeding the duration. (See 88 Cong. Rec. 902, 
904, 7962.) These provisions refer only to “ships.” It ap- 
pears that the primary purpose of section 4 of the 1943 meas- 
ure was to amplify the term “ships,” used in these statutes, 
by adding boats, barges, and floating drydocks (89 Cong. Rec. 
517). The close connection between the 1943 measure and 
such predecessor legislation supplementing the Lend-Lease 
Act confirms the conclusion that section 4 was intended to 
prescribe the kind of disposition of Navy vessels permitted 
under the Lend-Lease Act and not to preclude sales under 
other statutory authority. 

The reason for limiting the power to dispose of Navy vessels 
to foreign governments under the Lend-Lease Act, while not 
so limiting it under the act of March 3, 1883, with respect to 
vessels stricken from the Navy Register, is plain. The Lend- 
Lease Act, as supplemented, 1s concerned, among other things, 
with vessels of the Navy that are fit for further duty. The 
legislative history of the act of February 19, 1943, shows that 
the Congress wished to render aid to our allies through the 
Lend-Lease program, but did not wish such aid to impair the 
postwar fighting strength of our own Navy. The dual pur- 
pose could be served best by permitting the Government, 
under the Lend-Lease Act, to lease serviceable vessels of the 
Navy to the United Nations for the duration (H. Rept. 65, 
78th Cong., 1st sess., p. 4; S. Rept. 51, 78th Cong., 1st sess., 
pp. 3-4; 89 Cong. Rec. 517, 518, 519, 935). Since the Lend- 
Lease Act, as supplemented, was broad enough to cover Navy 
vessels fit for further service, section 5 of the act of February 
19, 1943, understandably confined the disposal authority, 
under the Lend-Lease Act, in the case of vessels of the Navy, 
to duration leases. These considerations do not apply to the 
disposal, under the act of March 3, 1883, of vessels stricken 
from the Navy Register because they are not fit for Navy 
duty. Moreover, it necessarily follows from Attorney Gen- 
eral Biddle’s opinion, cited above, that section 4 of the act of 
February 19, 1943, does not prohibit domestic sales of stricken 
Navy vessels and there is nothing in the language or legislative 
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history of the section to suggest any distinction between 
domestic and foreign sales of such vessels. 

Your letter refers to the fact that the vessels in question 
include “vessels of the categories mentioned in section 3 (d) 
of the Surplus Property Act of 1944,” c. 479, 58 Stat. 765, 767 
(50 U.S. C., App. 1612). The Surplus Property Act author- 
izes the sale or other disposition of “property” as defined in 
section 38 (d). Section 3 (d) defines “property” broadly to 
include “any interest” of the United States but expressly ex- 
cepts certain kinds of property, including “naval vessels of 
the following categories: Battleships, cruisers, aircraft car- 
riers, destroyers, and submarines.” With respect to other 
naval vessels, it thus appears that the Surplus Property Act 
confers authority to sell to foreign governments (cf. sec. 32 
(b), c. 479, 58 Stat. 782, 50 U.S. C., App. 1641 (b)). This is 
in addition to, not instead of, other statutory disposal author- 
ity (sec. 34 (a), c. 479, 58 Stat. 783, 50 U.S. C., App. 1643 (a)). 
With respect to naval vessels of the categories named in 
section 3 (d), the Surplus Property Act does not expand or 
contract disposal powers conferred by other laws (ibid.). 
The possibility that such vessels might be disposed of “under 
provisions of [other] existing law[s]” was expressly recog- 
nized in the Conference Report on the Surplus Property Act 
(H. Rept. 1890, 78th Cong., 2d Sess., p. 25). No opinion has 
been requested, and none is expressed, as to the scope of 
regulations that may be issued under section 34 (a) thereof. 

Since your letter assumes that the vessels in question have 
been or will be certified under section 14 (a) of the act of 
June 28, 1940, c. 440, 54 Stat. 681 (34 U.S. C. 546e), not to be 
essential to the defense of the United States, I express no 
views as to its application. 

My attention has not been called to any other provision 
which might be deemed to limit or qualify section 5 of the act 
of March 3, 1883. 

“It is a cardinal principle of construction that repeals by 
implication are not favored. * * * The intention of the 
legislature to repeal ‘must be clear and manifest.’” United 
States v. Borden Co., 308 U.S. 188, 198-199. I find no “clear 
and manifest” purpose on the part of the Congress, in the act 
of February 19, 1943, or in other statutes, to abrogate the 
authority contained in section 5 of the act of March 3, 1883, 
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to sell to foreign governments vessels stricken from the Navy 
Register as unfit for further service, pursuant to the act of 
August 5, 1882. 

It is my opinion, therefore, that such authority remains 
unimpaired and may now be exercised by the President and 
the Secretary of the Navy. 

Respectfully yours, 
J. HOWARD McGRATH, 
Acting Attorney General. 


REEMPLOYMENT OF GOVERNMENT EMPLOYEES UNDER 
SELECTIVE TRAINING AND SERVICE ACT 


The word “temporary” as used in section 8 (b) of the Selective Train- 
ing and Service Act should be strictly construed so as to accord 
the protection of the section to as wide a group as possible. 

Employees with permanent civil-service status who were given war- 
service appointments upon transfer or promotion after February 
16, 1942, did not hold temporary positions within the meaning of 
section 8 (b). The opinion of May 26, 1943, 40 Op. A. G. 271, applies 
only to persons whose tenure was based solely on war-service 
appointments. | 

Employees who were serving in temporary agencies but had perma- 
nent civil-service status did not hold temporary positions within 
the meaning of section 8 (b). The opinion of May 30, 1945, 40 Op. 
A. G. 364, is modified accordingly. 

Employees with permanent civil-service status may have reemploy- 
ment rights under the statute even if they served in a temporary 
agency which has been abolished. The President has authorized 
the Civil Service Commission to decide questions of this type. 


Aprit 8, 1946. 
The Secretary OF THE INTERIOR. 

My Dear Mr. Secretary: I refer to your request for my 
opinion whether employees of certain agencies within the 
Department of the Interior are entitled to reemployment 
rights under section 8 of the Selective Training and Service 
Act of 1940, as amended (50 U.S. C., App. sec. 308). 

The statute reads in pertinent part as follows: 

“Sec. 8 (a). Any person inducted into the land or naval 
forces under this act for training and service, who * * * 
satisfactorily completes his period of training and service 


a0 Op. A. G. The Secretary of the Interior 441 


* * * shall be entitled to a certificate to that effect upon 
completion of such period of training and service * * *. 

“(b) In the case of any person who, in order to perform 
such training and service, has left or leaves a position, other 
than a temporary position, in the employ of any employer 
and who (1) receives such certificate, (2) is still qualified to 
perform the duties of such position, and (3) makes applica- 
tion for reemployment within ninety days after he is re- 
lieved from such training and service or from hospitalization 
continuing after discharge for a period of not more than one 
year— 

“(A) if such position was in the employ of the United 
States Government, its Territories, or possessions, or the 
District of Columbia, such person shall be restored to such 
position or to a position of like seniority, status, and pay; 
* * m2) 

The particular agencies involved are the Bituminous Coal 
Division, the Coal Mines Administration, the Solid Fuels 
Administration for War, and the War Relocation Authority. 
It appears from your letter that these agencies all operated 
within and as a part of the Department of the Interior and 
have been entirely liquidated or are in the process of liquida- 
tion. It further appears that all of the agencies were of a 
temporary character, 1. e., their functions were specifically 
limited in time by statute or were limited by their nature 
to the period of the war emergency. 

The Bituminous Coal Division was established by depart- 
mental order of the Secretary of the Interior (Order No. 
1894 of June 16, 1939) to administer the functions vested 
in the National Bituminous Coal Commission by the Bitu- 
minous Coal Act of 1937 (50 Stat 72, 15 U. S. C. 828-851). 
President Roosevelt’s Reorganization Plan No. II (4 F. R. 
2731; 53 Stat. 1431, 5 U. S. C. 183t (note)) abolished: the 
National Bituminous Coal Commission and transferred its 
functions “to the Secretary of the Interior to be administered 
under his direction and supervision by such division, bureau, 
or office in the Department of the Interior as the Secretary 
shall determine.” Section 2 of the Bituminous Coal Act 
limited operations under the act to a period of 4 years. 
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Successive amendments extended this period until August 24, 
1943, on which date the statutory authority expired. 

The Coal Mines Administration was established by depart- 
mental order of the Secretary of the Interior (Order No. 
1847, July 27, 1943) to exercise powers granted to the Secre- 
tary of the Interior under Executive Order 9340 of May 1, 
1943. That executive order authorized the Secretary to take 
possession and control of coal mines in which a strike or 
‘stoppage of work had occurred or was threatened and to 
operate or arrange for the operation thereof in aid of the 
prosecution of the war. The order directed that possession 
and operation of the mines was to be terminated as soon as 
no longer required for furtherance of the war program. 

The Solid Fuels Administration for War was created 
“within the Department of the Interior” by Executive Order 
9332 of April 19, 1943. Its purpose was to establish policies, 
plans, and programs to assure development and utilization of 
solid fuels “for the prosecution of the war.” 

The War Relocation Authority was originally created 
within the Office for Emergency Management (Executive 
Order 9102 of March 18, 1942) and was transferred to the 
Department of the Interior to be administered “as an or- 
ganizational entity” therein by Executive Order 9423 of 
February 16, 1944. Its purpose was to provide for the re- 
moval from designated areas of persons whose removal was 
necessary in the interest of national security and its functions 
were plainly limited to the wartime emergency. 

For reasons which I will set forth in detail below, I am of 
the opinion that the Interior Department is obligated under 
section 8 of the Selective Training and Service Act to re- 
employ in positions of “like seniority, status, and pay” all 
employees of the agencies mentioned in your letter who had 
acquired permanent civil-service status (either while em- 
ployed in the Interior Department or prior thereto) pro- 
vided, of course, that such employees meet the other qualifica- 
tions set forth in section 8. 

Section 8, as it applies to Government employees, has been 
the subject of several opinions by my predecessor. In the 
opinion of December 30, 1941 (40 Op. 152), Attorney Gen- 
eral Biddle held that persons holding positions classified as 
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“temporary for the duration of the emergency” held “tem- 
porary” positions within the meaning of the statute, and 
that persons holding indefinite appointments did not hold 
“temporary” positions. In the opinion of May 26, 1943 
(40 Op. 271), Attorney General Biddle held that persons 
whose tenure was based solely on war-service appointments 
were occupants of “temporary” positions within the mean- 
ing of the statute, whether appointed to new emergency 
positions made necessary to meet war needs or to permanent 
positions while their former occupants were in the service. 
In the opinion of Ma'y 30, 1945 (40 Op. 364), Attorney 
General Biddle held that employees of the Public Works 
Administration, Work Projects Administration, National 
Youth Administration, and Civilian Conservation Corps, 
were occupants of “temporary” positions because these agen- 
cies were, by their nature and by the statutory provisions 
governing them, temporary agencies. 

Since the initia] consideration of section 8 by the Attorney 
General, the courts have rendered several decisions constru- 
ing it. Although none of these deals specifically with reem- 
ployment rights of Government employees, they indicate 
the principles which should be used in construing the sec- 
tion. 

The courts have held that the reemployment provisions 
of the Selective Training and Service Act must be liberally 
construed to protect the veteran. Aay v. General Cable Co., 
144 F. 2d 653 (C. C. A. 38d); Hall v. Union Light, Heat & 
Power Co., 53 Fed. Supp. 817 (E. D. Ky.) ; Droste v. Nash- 
Kelvinator Corporation (EK. D. Mich., 8. Div., decided Janu- 
ary 30, 1946). Cf. Boone v. Lightner, 319 U.S. 561, 575. 
Consequently, according to the well-known canon of statutory 
construction, the exception of “temporary” employment 
should be strictly construed so as to accord the protection of 
the section to as wide a group as possible. 

To determine whether a position was a “temporary” one 
requires an examination of the contract or understanding 
between the employer and the employee, as well as the con- 
ditions and character of the employment. If the employer 
and the employee could reasonably expect, from the condi- 
tions surrounding the employment, that the employment was 
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not for a short and limited period, the employee should be 
held to be within the group protected by the statute. 

In my opinion, a basic factor in determining whether a 
Government employee has reemployment rights is whether 
or not he has acquired a permanent civil-service status. 
The purpose of granting such status to certain employees 
of the Government is to enhance their security. Acquisition 
of such status has the effect of giving the employee protection 
against arbitrary and unexpected termination of his employ- 
ment. Once having acquired such status, an employee is 
regarded, and should be able to regard himself, as part of the 
permanent governmental establishment. 

Of course, there is no absolute permanence in any govern- 
mental] function or employment. The continuance of every 
agency and function (and thus of every Government posi- 
tion) is dependent upon continuation of appropriations and 
continued existence of statutory authority. Members of the 
permanent civil service are always subject to discharge re- 
sulting from reductions in force required by the curtailment 
of appropriations and from the termination of the statutory 
existence of their employing agency. Within these limita- 
tions, however, acquisition of a permanent civil-service status 
is meant to assure a governmental employee continuity and 
security in his employment and thus to enhance the de- 
sirability of Federal service as a career. In view of the basic 
purpose of civil-service status and the safeguards incident 
thereto, it is not reasonable in my opinion to call persons 
occupying such status occupants of “temporary” positions in 
any sense. | 

I recognize the fact that many employees who had pre- 
viously acquired permanent civil-service status were serv- 
ing in war-service appointments at the time they entered 
the armed services. Under the war service regulations, issued 
by the Civil Service Commission pursuant to Executive Or- 
der 9063 of February 16, 1942, all appointments after March 
16, 1942, were war-service appointments. Any person hold- 
ing permanent civil-service status under an indefinite ap- 
pointment who was transferred or promoted after that date 
received only a war-service appointment to his new position. 
This factor does not affect the permanent civil-service status 
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which I have discussed above and would not, in my opinion, 
make the employment of such persons “temporary” within 
the meaning of the statute. Asa matter of fact, the war serv- 
ice regulations specifically provided that persons having 
civil-service status who were transferred to new war-service 
appointments would retain their civil-service status “for 
all intents and purposes” and would not lose their “right to 
permanent tenure as a classified civil-service appointee” on 
account of the transfer. (Civil Service Commission War 
Service Regulation IX, sec. 7.) 

The Attorney General’s opinion of May 26, 1943, holding 
that war-service appointees occupy “temporary” positions 
within the meaning of section 8, applies only to persons whose 
tenure was based solely on a war-service appointment. The 
status of persons who had previously acquired civil-service 
status but were serving in war-service appointments as a re- 
sult of transfer or promotion after March 16, 1942, was not 
before the Attorney General in that opinion. 

In a letter addressed to the heads of all executive depart- 
ments and agencies on February 26, 1944, the President 
granted to the Civil Service Commission broad authority to 
determine the application of section 8 to Government em- 
ployment. The President provided: 

“My attention has been called to the fact that there is some 
confusion in the minds of appointing officers in the depart- 
ments and agencies as to the Federal Government’s obliga- 
tions to provide reemployment for persons who left the 
Federal service and entered the armed forces. I am today 
designating the Civil Service Commission as my representa- 
tive for the purpose of issuing, from time to time, instructions 
which will indicate just what the rights of the returning 
veterans are under certain sets of circumstances. The in- 
structions issued by the Commission should be rigidly ad- 
hered to by the heads of the departments and agencies and 
by their representatives.” 


I therefore requested the views of the Civil Service Com- 
mission on the issues’ which you have submitted for my 
opinion. Its reply, dated February 6, 1945, is set forth as 
an appendix to this opinion. 
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It is seen from the reply that the Civil Service Commission 
adopts the same principles that I have adopted in construing 
the application of section 8 to Government employees. 

In my opinion, the fact that the departmental subdivisions 
in question here were all of a temporary character does not, 
of itself, defeat the reemployment right of those employees 
who had acquired permanent civil-service status. To the 
extent that the opinion of May 30, 1945, holds that all posi- 
tions in a temporary agency must be considered “temporary” 
positions within the meaning of section 8, regardless of the 
status acquired by the occupants, that opinion is hereby 
modified. 

Likewise, the fact that the departmental subdivisions in- 
volved here have gone out of existence or are -in the process 
of liquidation does not, in my opinion, foreclose the reem- 
ployment right of those employees who have acquired per- 
manent civil-service status. 

Of course, there can be no reemployment right under sec- 
tion 8 except as there is a reciprocal duty to reemploy. To 
hold that a particular Government employee has a reemploy- 
ment right requires ascertaining the person or agency upon 
whom the reemployment obligation rests. Where the em- 
ploying agency has gone out of existence since the employee’s 
entrance into the service, there would be no reemployment 
right unless (1) the employing agency was so integral a 
part of a larger unit (such as a department) that the obliga- 
tion can be said to rest upon the larger unit, or (2) the func- 
tions and personnel of the employing agency have been 
transferred to another agency which continues to perform 
those functions so that the reemployment obligation can be 
traced to the successor agency. Even where there are no 
reemployment rights under the test just stated, a veteran 
having permanent civil-service status is eligible for immedi- 
ate reinstatement upon the initiative of another agency or de- 
partment in a position similar to the one he occupied when 
he entered the armed forces, or in any position for which 
his qualifications have been established. It is my understand- 
ing that the Civil Service Commission has consistently en- 
deavored, as a matter of administrative policy and practice. 
to find appropriate positions for such employees. 
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The solution of particular cases in accordance with the 
above expressed principles may become difficult. Bureaus 
and departmental subdivisions operate within the frame- 
work of the existing departments with varying degrees of 
independence and with varying degrees of attachment to and 
incorporation within the departmental structure. In addi- 
tion to the departments, there are governmental agencies such 
as, for example, the Federal Security Agency, the Federal 
Works Agency, and the National Housing Agency, which 
are composed of several coordinate and more or less inde- 
pendent agencies grouped under a single head for adminis- 
trative purposes. Governmental reorganizations whereby 
agencies are transferred from one department or agency to 
another, or are split up and transferred in part to several 
departments or agencies, further complicate the situation. 

The Attorney General is not called on to decide all of the 
difficult cases which might arise. I think the authority 
granted to the Civil Service Commission by the President’s 
letter of February 26, 1944, quoted above, is sufficient to 
authorize the Commission to adjudicate cases of this type and 
to determine, when the employing agency has been liquidated, 
whether reemployment rights exist against another larger 
unit or against any successor agency or whether such rights 
have been terminated by the liquidation and, where functions 
have been transferred, to determine which successor agency, 
if any, has the reemployment obligation. I note that the 
Commission has already issued general instructions govern- 
ing such situations. Federal Personnel Manual, Ch. R6. 

The Commission has informed me that, in its opinion, the 
Bituminous Coal Division, the Coal Mines Administration, 
the Solid Fuels Administration for War, and the War Re- 
location Authority were all such integral parts of the De- 
partment of the Interior that the reemployment obligation 
should fall upon the department despite their liquidation. 
I see no reason to question that opinion. 

Sincerely yours, 
TOM C. CLARK. 
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APPENDIX 


Unttep States Civit Service CoMMISSION 
WASHINGTON, D. C. 


Fesruary 6, 1946. 
Hon. Tom C. Clark, 
The Attorney General. 


Dear Mr. Ciark: Further reference is made to your letter 
of December 19, 1945, concerning the reemployment rights 
under section 8 (b) of the Selective Training and Service 
Act of 1940, as amended, of employees of the Solid Fuels 
Administration for War, the War Relocation Authority, the 
Bituminous Coal Division, and the Coal Mines Administra- 
tion who entered the armed forces of the United States. 

The question under consideration is whether positions in 
these agencies were “other than temporary positions” within 
the meaning of section 8 (b) of the Selective Training and 
Service Act so that restoration of an employee is mandatory 
upon his return from the armed forces. 

Section 8 of the Selective Training and Service Act (as 
amended by act of December 8, 1944, 58 Stat. 798) reads in 
part as follows: , 

“Sec. 8. (a) Any person inducted into the land or naval 
forces under this Act for training and service, who, * * * 
satisfactorily completes his period of training and service 
* * *- shall be entitled to a certificate to that effect upon 
completion of such period of training and service, * * *. 

“(b) In the case of any person who, in order to perform 
such training and service, has left or leaves a position, other 
than a temporary position, in the employ of any employer 
and who (1) receives such certificate, (2) is still qualified 
to perform the duties of such position, and (3) makes appli- 
cation for reemployment within ninety days after he is re- 
lieved from such training and service or from hospitalization 
continuing after discharge for a period of not more than one 
year— 

“(A) if such position was in the employ of the United 
States Government, its Territories, or possessions, or the 
District of Columbia, such person shall be restored to such 
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position or to a position of like seniority, status, and pay 
. x * 99 

_ On February 26, 1944, the President of the United States 
addressed letters to this Commission and to the heads of all 
departments and agencies in the executive branch of the 
Government designating the Civil Service Commission as 
his representative for the purpose of issuing, from time to 
time, instructions which will indicate just what the rights of 
returning veterans are under certain sets of circumstances. 
Heads of all departments and agencies and their representa- 
tives were requested to adhere to the instructions issued by 
the Commission. 

Since the statute quoted above was intended to confer a 
benefit upon returning servicemen, the Commission, in issu- 
ing instructions to be observed by Government departments 
and agencies has taken the view that the law should be con- 
strued liberally in favor of the veteran and that the right to 
restoration to employment should not be defeated by too 
literal or too technical an interpretation of the statute. At- 
tention is invited, for example to chapter R6—-3 of the Federal 
Personnel Manual issued by the Commission in which 1s set 
forth the principle that the statutory obligation to restore 
a returning serviceman runs to the head of the agency and 
that such obligation persists notwithstanding the fact that 
the particular organizational subdivision in which the em- 
ployee was formerly employed has been abolished, trans- 
ferred to, or merged with, another unit of the same agency. 
Even in cases in which a function has been transferred to 
a different department or agency, the Commission has held 
that the obligation to restore returning veterans devolved 
upon the head of the successor agency. 

Similarly, the Commission does not believe that the words 
“other than temporary” should be given too narrow or too 
technical a construction. Whether a position is “temporary” 
or “permanent” is, to a large extent, a question of degree, and 
too broad a definition of the word “temporary” would result 
in excluding from reemployment rights large numbers of 
returning veterans while other persons with the same type 
of employment tenure would be continued in the Government 
service. Many Government agencies, for example, were 
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given special appropriations of national-defense funds the 
availability of which was limited to 60 days after the cessa- 
tion of hostilities. Many employees of such an agency, who 
were in all respects permanent employees, were assigned to 
activities financed from such appropriations as admuinistra- 
tive necessity dictated, it being contemplated neither by the 
agency nor the employee that such an assignment would 
result in any change in the employee’s status. To say that 
the employee became a “temporary employee by virtue of his 
assignment to an activity financed from funds which carried 
a time limitation on their availability, would be to disregard 
the real relationship between the employee and the employer. 
In the final analysis the appropriations of nearly all Gov- 
ernment agencies are made on a year-to-year basis, and an 
extreme extension of this view would result in all positions 
in Government service being classified as “temporary.” 

In the opinion of the Attorney General dated May 26, 19438 
(40 Op. 271), it was held that a “war-service appointee”; 
that is, a person appointed for not to exceed the duration of 
the war and 6 months, held a “temporary” position within the 
meaning of section 8 of the Selective Service and Training 
Act, and that such person acquired no right to remployment 
upon entry into the armed forces. The war service regula- 
tions adopted by the Commission pursuant to Executive 
Order No. 9063 became effective March 16, 1942, and sus- 
pended many of the normal civil-service procedures. Since 
that date, therefore, many employees with a permanent civil- 
service status were transferred, promoted, and reassigned 
“for the duration of the war,” although their tenure was for 
all intents and purposes as permanent as the nature of any 
Government employment will permit. 

The Commission is of the opinion, therefore, that the prin- 
ciple enunciated in the opinion of May 26, 1943, should be 
confined to employees whose tenure is based solely upon a 
“war-service appointment” ; that is, an appointement for the 
duration of the war and 6 months thereafter, and should not 
be extended to persons who were transferred, promoted, or 
reassigned from permanent civil-service positions, and whose 
tenure is based upon a permanent civil-service status. 

In this connection the Commission invites attention to the 
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fact that similar recognition has been given in the Commis- 
sion’s regulations governing reduction in force to the status 
of permanent classified civil-service employee who has been 
transferred, promoted, or reassigned to another position un- 
der a “war-service appointment.” These regulations are set 
forth in chapter 3 of the Federal Personnel Manual and take 
cognizance of the real status of the employee by granting 
him a higher retention preference than that accorded an em- 
ployee whose tenure is based solely on a “war-service appoint- 
ment.” 
By direction of the Commission : 
Very sincerely yours, 
HARRY B. MITCHELL, 
President. 


VALIDITY OF COMMERCIAL AVIATION AGREEMENTS 


There are many classes of agreements with foreign countries which 
are not required to be formulated as treaties. 

Section 802 of the Civil Aeronautics Act of 1938 (52 Stat. 973) clearly 
anticipates the making of agreements with foreign countries concern- 
ing civil aviation. 

The jurisdiction of the Civil Aeronautics Board in connection with 
the granting of permits is not affected by any of the civil aviation 
agreements which have been concluded, and the Board must still pass 
upon the qualifications of applicants. However, the Board must act 
within the broad policy declared in the agreements. 


June 18, 1946. 
THE SECRETARY OF STATE. 

My Dear Mr. Secretary: I refer to your request for my 
views concerning the validity of existing commercial aviation 
agreements to which the United States is a party. | 

The agreements in question were discussed by the President 
in his message to the Congress of June 11, 1946, urging rati- 
fication of the Convention on International Civil Aviation. 
I refer particularly to the following statement. 

“The Convention makes no attempt to cover controversial 
questions of commercial aviation rights. It leaves these ques- 
tions to be settled by other international agreements, which 
are entirely independent of the Convention, and which pro- 
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vide for the reciprocal exchange of commercial air trans- 
port rights. Under authority vested in me, I have actively 
undertaken to consummate such agreements, 1n order to as- 
sure the most favorable development of international civil 
aviation. Naturally, agreements of this nature to which the 
United States is a party are consistent with the requirements 
of the Civil Aeronautics Act, are valid under its terms, and 
fully protect the public interest. Under these agreements, 
before foreign air carrier permits are issued by the United 
States to foreign airlines, they must qualify under the pro- 
visions of the Civil Aeronautics Act.” 

The President consulted me in connection with the above 
statement, and it was made with my full approval. 

It is recognized that there are many classes of agreements 
with foreign countries which are not required to be formulated 
as treaties. Of particular pertinence to the question here is 
that class of executive agreements which are entered into in 
accordance with, and within the scope of, authority vested in 
the executive branch by legislation enacted by the Congress. 
Notable examples of agreements which fall within this class 
are postal conventions and reciprocal trade agreements. 

The agreements referred to by the President in his message 
of June 11 were executed under the authority vested in him by 
the Constitution and statutes, including the Civil Aeronautics 
Act of 1938 (approved June 23, 1938, c. 601, 52 Stat. 973; 49 
U.S. C. 401 e¢ seg.). Section 802 of the act clearly anticipates 
the making of agreements with foreign countries concerning 
civil aviation, and provides that, “the Secretary of State shall 
advise the Authority [now Civil Aeronautics Board; Reor- 
ganization Plan No. IV, 54 Stat. 1235] of, and consult with 
the Authority [Board] concerning, the negotiation of any 
agreements with foreign governments for the establishment 
or development of air navigation, including air routes and 
services,” 2 

Having anticipated the possibility of agreements with for- 
eign countries and having prescribed the manner of arriving 
at such agreements, the 1938 act, in section 1102, provides that 


1No opinion is asked or offered on the question whether the Administrator 
of Civil Aeronautics is or is not entitled to be advised and consulted with 
respect to the negotiation of agreements covered by section 802. 
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the Civil Aeronautics Board, in exercising its powers and 
performing its duties, “shall do so consistently with any obli- 
gation assumed by the United States in any treaty, conven- 
tion, or agreement that may be in force between the United 
States and any foreign country.” Moreover, under section 
801, the President is required to make the final decision with 
respect to the grant or denial of a permit to a foreign carrier. 

The foregoing statutory provisions make it clear that the 
Congress contemplated the consummation of agreements with 
foreign nations relating to international civil aviation. 

The only argument which, so far as I know, has been ad- 
vanced that existing agreements in this field are not valid is 
based on section 402 of the Civil Aeronautics Act of 1938. 
That section provides that “no foreign air carrier shall engage 
in foreign air transportation unless there is in force a permit 
issued by the Authority [Board] authorizing such carrier so 
to engage.” Such a permit may be issued by the Board “if 
it finds that such carrier is fit, willing, and able properly to 
perform such air transportation and to conform to the pro- 
visions of this chapter and the rules, regulations, and require- 
ments of the Authority [Board] hereunder, and that such 
transportation will be in the public interest.” However, as 
I have previously indicated any action taken by the Board is 
subject to approval or disapproval by the President under 
section 801 of the statute and, therefore, it is the President, 
rather than the Board, who makes the final decision. 

I understand that it is the position of the Department of 
State that the jurisdiction of the Civil Aeronautics Board in 
connection with the granting of permits is not affected by 
any of the civil aviation agreements which have been con- 
cluded, and that the Board in each case must still decide 
whether the applicant carrier is a suitable airline for per- 
formance under the requested permit and whether the issuance 
of the permit would meet the other requirements of the statute. 
It 1s also the position of your Department that where an 
agreement with a foreign nation exists, the Board, pursuant 
to section 1102, must act “consistently with any obligation 
assumed by the United States” in such agreement and, there- 
fore, within the broad policy declared in the agreement. The 
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ultimate decision, of course, under section 801, must be made 
by the President. 

I concur in the position taken by the Department of State. 
None of the existing executive agreements purports to waive 
the necessity of proceeding under section 402 of the Civil 
Aeronautics Act of 1938, and I am informed that the pro- 
cedure specified in that section is in fact complied with by the 
Civil Aeronautics Board whether or not there is in existence 
an agreement with the foreign country involved. 

Sincerely yours, 


TOM C. CLARK. 


WAIVER OF PHYSICAL RHQUIREMENTS UNDER VETERANS’ 
PREFERENCE ACT 


Prior to the passage of the Veterans’ Preference Act of 1944 (58 
Stat. 387), the Board of Commissioners of the District of Columbia 
was authorized to prescribe physical qualifications for appoint- 
ment to the Metropolitan Police and Fire Departments. 

The Veterans’ Preference Act of 1944 does not authorize the Civil 
Service Commission to prescribe physical qualifications for ap- 
pointment to the Metropolitan Police and Fire Departments. That 
authority, and the authority to waive physical requirements in 
behalf of persons entitled to veterans’ preference, are vested in 
the Commissioners of the District of Columbia. 

The Civil Service Commission is authorized to prescribe physical 
qualifications for appointment to the United States Park Police. 
Under the Veterans’ Preference Act of 1944, the agency that is author- 
ized to prescribe physical qualifications for positions subject to 
the act must waive age, height, and weight requirements on a 
general basis, with such waivers being made applicable to all 
preference eligibles. Waivers of other physical requirements must 
be made in individual cases after consideration of the particular 

physical deficiency involved. 


JULY 29, 1946. 
The PRESIDENT. 

My Dear Mr. President: I have the honor to comply 
with your request of March 27, 1946, for my opinion on 
certain questions submitted by the Civil Service Commis- 
sion, three of which relate particularly to the fixing of 
physical qualifications for appointment to the Washington, 
D. C., Metropolitan Police and Fire Departments and the 
United States Park Police. The fourth question is one of 
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general application, arising under the Veterans’ Preference 
Act of 1944. 

The questions submitted by the Civil Service Commission 
may be stated as follows: 

“1. Prior to the passage of the Veterans’ Preference Act 
of 1944, was the Civil Service Commission or the Board 
of Commissioners of the District of Columbia authorized 
to prescribe physical qualifications for appointment to the 
Metropolitan Police and Fire Departments? 

“2. If the Civil Service Commission was not so authorized 
prior to its passage, does the Veterans’ Preference Act of 
1944 authorize the Commission to prescribe physical quali- 
fications for appointment to the Metropolitan Police and 
Fire Departments? 

“3. Is the Civil Service Commission authorized to pre- 
scribe physical qualifications for appointment to the United 
States Park Police ? 

“4, Under the Veterans’ Preference Act of 1944, may the 
agency that is authorized to prescribe physical qualifications 
for positions subject to the act waive age, height, and weight 
requirements in individual cases or must such waivers be 
applied equally to all preference eligibles?” 

For the reasons outlined below, I am of the opinion that 
the questions submitted by the Civil Service Commission 
should be answered as follows: 

“1. Prior to the passage of the Veterans’ Preference Act 
of 1944, the Board of Commissioners of the District of 

Yolumbia was authorized to prescribe physical qualifications 
for appointment to the Metropolitan Police and Fire De- 
partments. 

“2. The Veterans’ Preference Act of 1944 does not author- 
ize the Civil Service Commission to prescribe physical quali- 
fications for appointment to the Metropolitan Police and 
Fire Departments. 

3. The Civil Service Commission is authorized to pre- 
scribe physical qualifications for appointment to the United 
States Park Police. 

“4. Under the Veterans’ Preference Act of 1944, the 
agency that is authorized to prescribe physical qualifications 
for positions subject to the act must waive age, height, and 
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weight requirements on a general basis, with such wajvers 
being made applicable to all preference eligibles.” 
I will discuss these questions in their listed order. 


Question 1 


In determining whether the Civil Service Commission or 
the Board of Commissioners of the District of Columbia 
has the authority to prescribe physica] standards for ap- 
pointment to the Metropolitan Police and Fire Departments, 
it is necessary to consider the numerous statutes applicable 
to these positions. 

Prior to 1919, appointments to the Metropolitan Police 
and Fire Departments were within the sole jurisdiction of 
the District Commissioners. As stated in the basic act 
governing administration of the Metropolitan Police De- 
partment (act of June 8, 1906, 34 Stat. 221), the District 
Commissioners were authorized to “appoint to office, assign 
to such duty or duties as they may prescribe, and promote 
all * * “ members * * * of said Metropolitan police 
force according to such rules and regulations as said com- 
missioners in their exclusive jurisdiction and Judgment may 
from time to time make, alter, or amend.” The act of June 
20, 1906 (34 Stat. 314), contains a similar provision relating 
to the Metropolitan Fire Department. Prior to 1919, posi- 
tions in the Metropolitan Police and Fire Departments were 
not treated as Federal civil service positions in any respect; 
the District Commissioners had the undisputed right to 
prescribe physical and other standards for these appoint- 
ments and they were bound by no statutory provisions re- 
quiring competitive examinations or establishing other 
features of the merit system. 

Other statutes granted the District Commissioners broad 
authority over the Metropolitan Police and Fire Depart- 
ments in other respects. For example, a disability and re- 
tirement fund for Metropolitan Policemen and Firemen was 
established in 1885 under the direction and control of the 
District Commissioners (act of February 25, 1885, 23 Stat. 
310, 316-17). Since its inception, this fund has been ad- 
ministered by, or under the direction of, the District Com- 
missioners. It is now administered by the Police and Fire- 
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men’s Retiring and Relief Board which is appointed by 
the Commissioners and is subject to the Commissioners’ 
rules and regulations (act of September 1, 1916, 39 Stat. 
718). 

The act of February 25, 1885, also authorized the District 
Commissioners to appoint surgeons to examine and attend 
members of the Metropolitan Police and Fire Departments. 
Their duties were more fully detailed in the basic act of 
June 8, 1906, which constituted such surgeons as the “Board 
of Police and Fire Surgeons” to be appointed bv the Dis- 
trict Commissioners and to act under rules and regulations 
prescribed by the commissioners. That act specifically au- 
thorized the Board of Police and Fire Surgeons “‘to examine 
applicants for appointment and retirement” in the Metro- 
politan Police and Fire Departments (act of June 8, 1906, 
par. 7). 

The first and only statutes conferring jurisdiction on the 
Civil Service Commission in connection with appointments 
to the Metropolitan Police and Fire Departments were 
adopted in 1919 and 1920. 

The act of December 5, 1919 (41 Stat. 363), amended the 
basic statute governing the appointment and administration 
of the Metropolitan Police Department so as to provide 
that members of the force should be “appointed in accord- 
ance with the provisions of * * * [the Civil Service 
Act] and the rules and regulations made in pursuance 
thereof, in the same manner as members of the classified 
civil service * * *.” The act of January 24, 1920 (41 
Stat. 396), similarly amended the basic statute governing 
_ the Metropolitan Fire Department. 

As amended, the basic statutes read in relevant part as 
follows: 

The act of June 8, 1906 (34 Stat. 221), as amended by 
the act of December 5, 1919 (41 Stat. 363). 

“Par. 2. The commissioners of said District [of Colum- 
bia] shall appoint to office, assign to such duty or duties as 
they may prescribe, and promote all officers and members 
of said Metropolitan police force: Provided, That all offi- 
cers, members, and civilian employees of the force, except 
the major and superintendent, the assistant superintendents, 
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and the inspectors, shall hereafter be appointed and pro- 
moted in accordance with the provisions of * * * [the 
Civil Service Act of January 16, 1883, as amended| and 
the rules and regulations made in pursuance thereof, in the 
same manner as members of the classified cwil service of 
the United States * * *. [Italics supplied. ] 

“Par. 7. * * * Such police surgeons shall be subject 
to such laws, rules and regulations as the Commissioners 
of the District of Columbia may from time to time make, 
alter, or amend. Such police surgeons shall tend without 
charge, all members of said police force and of the fire de- 
partment of said District, examine applicants for appoint- 
ment and retirement in and to said police force and said 
fire department * * *.” [Italics supplied.] 

The act of June 20, 1906 (34 Stat. 314), as amended by 
the act of January 24, 1920 (41 Stat. 396). 

“Sec. 2. That the Commissioners of the District of Co- 
lumbia shall appoint, assign to such duty or duties as they 
may prescribe, promote, reduce, fine, suspend, with or with- 
out pay, and remove all officers and members of the fire 
department of the District of Columbia, according to such 
rules and regulations as said commissioners, in their ex- 
clusive jurisdiction and judgment (except as herein other- 
wise provided), may from time to time make, alter, or 
amend: * * * Provided further, That all officers, mem- 
bers, and civilian employees of such department, except the 
chief engineer and deputy chief engineers, shall hereafter 
be appointed and promoted in accordance with the provt- 
sions of * * * [The Civil Service Act of January 16, 
1883, as amended| and the rules and regulations made in ‘| 
pursuance thereof, in the same manner as members of the 
classified civil service of the United States, except as herein 
otherwise provided * * *, 

“Sec. 3. * * * the police surgeons of said District are 
required to attend, without charge, the members of the fire 
department of said District, and examine all applicants for 
appointment to, promotion in, and retirement from said fire 
department: * * * 

“Sec. 4. The Commissioners of the District of Columbia 
are hereby authorized to determine and fix the minimum and 
maximum limits of age within which original appointments 
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to the Metropolitan Police and Fire Departments may be 
made.” [Italics supplied. } 

The answer to the first question thus turns on whether 
the 1919 and 1920 amendments, placing Metropolitan Police 
and Fire Department appointments under the Civil Service 
Act, took from the District Commissioners their previously 
undisputed authority to prescribe physical standards for 
these positions. 

The Civil Service Commission exercises exclusive au- 
thority to prescribe physical standards for all governmental 
positions encompassed in the classified civil service. Federal 
Personnel Manual, M1-23. This authority is derived from 
R. 8S. 1758 (5 U.S. C. 631), section 2 of the Civil Service 
Act of January 16, 1883 (5 U.S. C. 633), Civil Service Rule 
ITT, section 3, and Civil Service Rule V, section 3. However, 
section 7 of the Civil Service Act (5 U.S. C. 638) exempts 
from the classified civil service persons in positions “not in 
the Executive branch of the Government,” and the Civil 
Service Commission has held that the Metropolitan Police 
and Fire Departments are thus not within the classified 
civil service. 1 Civil Service Act, Rules and Regulutions 
Annotated, p. 230. 

Therefore, the general authority of the Civil Service Com- 
mission in respect to classified civil service positions does 
not dispose of the instant question despite the statutory re- 
quirement that appointments to the Metropolitan Police and 
Fire Departments be made “in accordance with the provisions 
of * * * [the Civil Service Act] and the rules and regu- 
lations made in pursuance thereof.” 

Nor is the requirement of the 1919 and 1920 amendments 
that Metropolitan Policemen and Firemen be appointed “in 
the same manner as member of the classified civil service” 
decisive of the instant question. This general statement, 
in each case, must be read in the light of the entire statute 
from which it is quoted, and of the other statutes dealing 
specifically with Metropolitan Policemen and Firemen— 
particularly the detailed provisions which govern the man- 
ner of appointment and the physical qualifications of Met- 
ropolitan Policemen and Firemen. Where such specific 
provisions indicate an intent contrary to that of the general 
language, the former, of course, will govern. 
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Upon examination of the applicable statutes and their 
legislative history, it is my opinion that Congress did not 
intend to divest the District Commissioners of authority to 
prescribe physical standards when it placed appointments 
to the Metropolitan Police and Fire Departments under the 
Civil Service Act in the 1919 and 1920 amendinents. 

Congress’ main desire in placing these positions under 
the Civil Service Act was to place the positions under the 
“merit system.” See Senate Report 280, 66th Cong., 1st 
sess., p. 6. The “merit system,” as it 1s commonly under- 
stood, is a system of open competitive examinations with 
the applicants having the highest ratings being given the 
first opportunity of appointment. Mosher and Kingsley, 
Public Personnel Administration, p. 111. The Civil Service 
Commission informs me that it is not customary to assign 
competitive numerical ratings on the element of physical 
condition in such examinations. Minimum physical stand- 
ards are usually prescribed for all applicants and no appli- 
cant is certified for appointment unless he can meet them. 
But the extent to which an applicant exceeds the minimum 
standards is irrelevant and no effort is made to rate the 
applicant’s physical condition as against that of the other 
applicants. Thus it appears that the purpose of the 1919 
and 1920 statutes does not require that they be construed 
so as to divest the District Commissioners of their previous 
authority over physical standards. 

Moreover, the context of the 1919 and 1920 aiuendments, 
and the legislative history of the 1920 amendment, indicate 
that Congress did not intend to take away from the Dis- 
trict Commissioners the right to prescribe physical stand- 
ards by incorporating these positions into the Civil Service. 

It is to be noted that Congress left untouched the au- 
thority of the Board of Police and Fire Surgeons “to ex- 
amine” applicants for the Metropolitan Police and Fire 
Departments. The right to set physical standards for initial 
appointment and the right to administer physical examina- 
tions to determine if these standards are met go hand in 
hand all through the Federal Civil Service. ‘Thus, for the 
classified civil service, the Civil Service Commission sets 
physical standards and administers physical examinations. 
For Federal positions outside the classified civil service, the 
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appointing agency performs both functions. Federal Per- 
sonnel Manual, M1-19. In view of this consistent pattern 
which has been followed throughout the rest of the Federal 
Civil Service, I think the right to prescribe physical stand- 
ards can be implied in the statutory grant to the District 
Commissioners of the right to administer initial physical 
examinations. | 

It should also be noted that the District Commissioners’ 
previous responsibility for administering the Policemen and 
Firemen’s Relief Fund and for adjudicating retirement and 
disability claims thereunder, was left untouched by the 1919 
and 1920 amendments. 

The authority to prescribe initial physical qualifications 
is an inseparable part of the responsibility for preserving 
an adequate retirement fund. As a matter of fact, it was 
the enactment of the Retirement Act of 1920 and the Eia- 
ployees’ Compensation Act of 1916, and the liability as- 
sumed thereunder, which first led the Federal Government 
to prescribe physical standards and physical examinations 
for all positions in the classified civil service. O’Brien and 
Marenburg, Your Federal Civil Service, p. 104. 

The reasons for this close relationship between physical 
standards and a retirement fund are obvious. If there are 
no physical standards or if low standards are set for initial 
appointment, the appointees may make disability claims 
upon the retirement funds before their normal and expected 
period of service has transpired and thus unreasonably 
deplete the funds. Cf. Mosher and Kingsley, Public Per- 
sonnel Administration, p. 601. 

Congress has recognized that the authority vested in the 
District Commissioners to administer the Policemen and 
Firemen’s Relief Fund requires the District Commissioners 
to assume responsibility for physical standards of the Police 
and Fire Departments. Section 4 of the act of January 24, 
1920, authorizes the District Commissioners to determine 
minimum and maximum age limits for the Metropolitan 
Police and Fire Departments. This section was added by 
a conference committee after the committee had agreed to 
place appointments to the Metropolitan Police and Fire De- 
partments under the Civil Service Act. The committee felt 
that this latter action might permit the admission, under Civil 
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Service Rules, of preference eligibles 50 vears or more of 
age who would, by making early retirement claims, deplete 
the retirement fund. To guard against this, they reasserted 
the right of the District Commissioners to prescribe age 
limitations for the Metropolitan Police and Fire Depart- 
ments. Relevant provisions from the House Debate are 
set out in the footnote.’ 

In view of this legislative history, particularly this recog- 
nition by the Congress of the close relationship between 
prescribing physical standards and responsibility for ad- 
ministering a retirement fund, it is reasonable to assume 
that Congress intended to vest the District Commissioners 
with all of the authority reasonably necessary for successful 
administration of the Policemen and Firemen’s Relief Fund, 
including the right to prescribe initial physical standards. 

Since the statutes do not specifically allocate the authority 
to determine physical standards (other than age) either to 


the Civil Service Commission or to the District Commis- 
sioners, I have endeavored to ascertain what the administra- 


tive practice has been since these positions were placed under 
the Civil Service Act. The District Commissioners and the 


1 Mr. MAPES. The conferees accepted the Senate amendments putting on the 
civil-service provision and the anti-strike provision, as agreed to in the police 
act. 

Mr. MADDEN. I notice the statement indicated that there was a minimum 
age limit fixed for entrance into the service. What is that limit? 

Mr. MAPES. The report authorizes the commissioners to fix a minimum and 
maximum age limit. The ages are not fixed in the Dill. 

Mr. MADDEN. And at what do they fix that? 

Mr. MAPES. I really do not know what they have in contemplation. 

Mr. MADDEN. It is giving them a good deal of latitude, is it not? 

Mr. MAPES. It is giving them some latitude; but under the civil-service regu- 
lations and the law certain preferences are made which require the appoint- 
ment of men without reference to their age. 

Mr. MADDEN. I think that is not so. I think the age limit is fixed at 35 for 
entrance into the classified service. 

Mr. MAPES. But we have given certain preferences to ex-service men which 
takes off the age limit; and under the operation of the police act they were 
afraid that men of 50 or more would get in and come under the retirement- 
fund provision and use up that fund. [Italics supplied.] 


Mr. MaPEs. I do not think I have made myself clear to the gentleman from 
Illinois or to the House. In the passage of the police act, for the first time 
a provision was inserted putting the department under the civil service rules 
and regulations. When that was done certain provisions of law giving pref- 
erence to ex-service men applied and abolished the age limits heretofore set 
by the Commissioners in that respect, so that there was no limit placed upon 
the entrance of some of these men. It is to cover that particular situation 
that this provision is inserted in the report. (59 Cong. Rec., pp. 1733, 1734.) 
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Civil Service Commission have both made available to me 
certain materials indicating how physical standards have 
been fixed since 1920. It appears from this material that 
the physical standards for Metropolitan policemen and 
firemen were fixed in practically every instance by joint 
agreement of the Civil Service Commission and the District 
Commissioners. Such instances offer no clue as to where 
the final authority was thought to be. The only case of 
disagreement which was not later resolved arose in 1926, 
when the Civil Service Commission “suggested” to the Dis- 
trict Commissioners that the minimum height requirements 
for the Metropolitan Fire Department be reduced from 
5’8’” to 5’7’’ in the next announcement of examination. 
(See letter of May 10, 1926, Civil Service Commission to 
District Commissioners.) The District Commissioners ob- 
jected to this suggestion and the announcement, when issued, 
contained the standard demanded by the District Commis- 
sioners. While the Civil Service Commission refused to 
concur in the standard required by the announcement, its 
protest was confined to stating in a letter to the District Com- 
missioners that it “wished to be placed on record as be- 
lieving” that the announced requirement was unduly rigid. 
(See letter of May 26, 1926, Civil Service Commission to 
District Commissioners.) Thus, in the single instance of 
lasting disagreement, the Civil Service Commission ap- 
parently recognized the authority of the District Commis- 
sioners to make the final determination. 

I have considered the possibility that Congress intended 
both the Civil Service Commission and the District Commis- 
sioners to have authority over the physical standards in 
question, with the applicant being required to meet the more 
rigorous requirements wherever there is any disparity in 
the standards set by the two agencies. But it appears that 
this is a field in which determination by a single agency is 
customary and preferable. Moreover, both the Civil Service 
Commission and District Commissioners have informed me 
that it would not be administratively feasible for both agen- 
cies to exercise control in this situation. 

For the reasons stated above, I am of the opinion that 
the authority to prescribe physical qualifications for appoint- 
ment to the Metropolitan Police and Fire Departments was 


464 Veterans’ Preference Act 


vested in the Board of Commissioners of the District of 
Columbia prior to the adoption of the Veterans’ Preference 
Act of 1944. 

Question 2 


The provisions of the Veterans’ Preference Act of 1944 
(5 U. S. C. 851 ff.) which are relevant to Question 2 read 
as follows: 

“Sec. 5. In determining qualifications for examination, 
appointment, promotion, retention, transfer, or reinstate- 
ment, with respect to preference eligibles, the Civil Service 
Commission or other examining agency shall waive require- 
ments as to age, height, and weight, provided any such re- 
quirement is not essential to the performance of the duties 
of the position for which examination is given. The Civil 
Service Commission or other examining agency, after giving 
due consideration to the recommendation of any accredited 
physician, shall waive the physzcal requirements in the case 
of any veteran, provided such veteran is, in the opinion of 
the Civil Service Commission, or other examining agency 
physically able to discharge efficiently the duties of the 
position for which the examination is given. [Italics 
supplied. | 


a x a a # 


“Sec. 18. All acts and parts of acts inconsistent with the 
provisions hereof are hereby modified to conform herewith. 
and this act shall not be construed to take away from any 
preference eligible any rights heretofore granted to, or 
possessed by, him under any existing law, Executive order, 
civil-service rule or regulation, of any department of the 
Government or officer thereof.” 

The purpose of section 5 of the Veterans’ Preference Act 
of 1944 is to authorize a waiver of the physical require- 
ments for Federal positions in behalf of veterans and other 
preference eligibles. There is nothing in the context of the 
statute or its legislative history which indicates a desire to 
transfer all authority to prescribe physical standards to the 
Civil Service Commission. Although the Civil Service 
Commission prescribes physical standards for the classified 
civil service, there are many unclassified and excepted posi- 
tions in which the appointing agency, rather than the Civil 
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Service Commission, has the authority to set physical stand- 
ards and to give physical examinations to applicants. Fed- 
eral Personnel Manual, M1-19. In my opinion, Congress 
used the words “Civil Service Commission or other examin 
ing agency” in section 5 in order that the section would apply 
equally to the Civil Service Commission and to other agencies 
having the power to prescribe physical standards. 

I am therefore of the opinion that the Veterans’ Prefer- 
ence Act of 1944 does not authorize the Civil Service Com- 
mission to prescribe physical qualifications for the Metro- 
politan Police or Fire Department and does not detract 
from the authority previously vested in the District Com- 
missioners with respect thereto. It is also my opinion that 
the statute authorizes the District Commissioners to waive 
physical requirements for the Metropolitan Police and Fire 
Departments in behalf of preference eligibles in the manner 
and to the extent prescribed by the statute. 


Puestion 3 


The United States Park Police are placed, by statute, 
“under the exclusive charge and control” of the Director 
of the National Park Service, an official of the Interior De- 
partment (4 D. C. Code 202). Pursuant to that statutory 
authority, the Director is the appointing agency for the 
Park Police. Since appointments to the Park Police are 
Federal positions and are not specifically exempted from the - 
Civil Service Act, the act applies and appointments must 
be made in conformity therewith (26 Op. A. G. 502, 507). 
Similarly, since positions in the Park Police are not spe- 
cifically exempted by statute from the classified civil service, 
‘such positions must be regarded as positions in the classified 
civil service (Civil Service Rule IT, sec. 1; 26 Op. A. G. 502, 
504). As stated above, the Civil Service Commission claims 
and exercises the authority to prescribe physical standards 
for all positions in the classified civil service. Federal Per- 
sonnel Manual, M1-23. 

I am informed that the administrative practice for many 
years has been to fill vacancies in the United States Park 
Police from the list of eligibles obtained from examinations 
given for the Metropolitan Police Department. This ap- 
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pears to have been an arrangement of convenience, carried 
on with the full consent of all three agencies concerned, 
the Civil Service Commission, the Commissioners of the 
District of Columbia and the National Park Service. 

The District Commissioners, by statute, have been given 
certain functions in connection with the United States Park 
Police, i. e., medical care of the Park Police by the Board 
of Police and Fire Surgeons (4 D. C. Code 26) and partici- 
pation by the Park Police in the Policemen and Firemen’s 
Relief Fund (4 D. C. Code 504, 515). Despite these statu- 
tory duties and the administrative practice of appointing 
United States Park Police from the same lists as are used 
for the Metropolitan Police Department, the District Com- 
missioners do not contend that they have authority to pre- 
scribe physical standards for the Park Police. They point 
out that the passage of the above-mentioned statutes and 
the practice of recruiting the Park Police from lists of 
Metropolitan Police applicants were probably due to the 
fact that certain duties of the Park Police are similar to 
those of the Metropolitan Police. They contend that the 
participation of the Park Police in the Policemen and Fire- 
men’s Relief Fund does not materially affect their responsi- 
bility for administration of this fund since the Park Police 
is a very small group in relation to the total membership 
of the Metropolitan Police and Fire Departments? and, 
administratively, has been held to the same initial physical 
standards. 

’ In view of the above considerations, I am of the opinion 
that the Civil Service Commission is authorized to prescribe 
physical standards for the Park Police in the same manner 
and to the same extent as the Commission prescribes such 
standards for other positions in the classified civil service. 


Ouestion 4 


Question 4 is a general question as to interpretation of 
the Veterans’ Preference Act of 1944. The first sentence 
of section 5 of the Veterans’ Preference Act of 1944 deals 


2 According to the District Commissioners, the membership of the U. S. 
Park Police is 110, as against a total of 2,609 for the combined Metropolitan 
Police and Fire Departments. 
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with age, height, and weight requirements for Federal po- 
sitions. It provides that, in determining qualifications for 
examination and appointment with respect to preference 
eligibles, the Civil Service Commission or other examining 
agency shall waive such requirements where they are “not 
essential to the performance of the duties of the position.” 
The second sentence of the section provides that the Civil 
Service Commission or other examining agency shal] waive 
“physical requirements in the case of any veteran, provided 
such veteran is, in the opinion of the Civil Service Commis- 
sion, or other examining agency, physically able to dis- 
charge efficiently the duties of the position for which the 
examination is given.” 

The Civil Service Commission is of the opinion that, since 
age, height, and weight are dealt with specifically in the 
first sentence, the second sentence applies only to waivers 
of physical requirements other than age, height, and weight. 
It also interprets the first sentence of the section as re- 
quiring that waivers with respect to age, height, and weight 
must be made generally for a!l preference eligibles rather 
than in individual cases. 

The Civil Service Commission is principally charged with 
the administration of the Veterans’ Preference Act. A con- 
temporaneous construction given a statute by the agency 
charged with its administration is entitled to great weight 
and should not be overturned unless clearly wrong or un- 
less a different construction is plainly required. United 
States v. Jackson, 280 U.S. 183, 193 (19380) ; United States 
v. Johnson, 124 U.S. 236, 253 (1888). 

In this instance I find nothing which requires a construc- 
tion of the statute contrary to that made by the Civil Serv- 
ice Commission. In fact, that construction is in conformity 
with established principles of statutory construction and 
is supported by the legislative history of the statute. 

It is a well-known rule of statutory construction, that 
general language will not be construed to include matters 
specifically dealt with in another part of the statute. As 
stated by the Supreme Court: 

“General language of a statutory provision, although 
broad enough to include it, will not be held to apply to a 
matter specifically dealt with in another part of the same 
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enactment.” D. Ginsberg & Sons, Inc., v. Popkin, 285 U.S. 
204, 208 (1932). 

In accordance with this rule, the second sentence of sec- 
tion 5 should, in my opinion, be construed as inapplicable 
to age, height, and weight requirements which are specifi- 
cally dealt with in the first sentence of the section. 

Congress, in its consideration of section 5, seems to have 
made a similar construction of the section. The Senate Civil 
Service Committee, in its report on the bill which became 
the Veterans’ Preference Act of 1944, said: 

“Section 5 provides for the waiver of age, height, and 
weight requirements, and authorizes the Civil Service Com- 
mission, upon recommendation of an accredited physician, 
to waive other physical requirements.” [Italics supplied. | 
Thus the Committee appears to have drawn a distinction 
between the first and second sentences of section 5, interpret- 
ing the second sentence as applying to physical requirements 
other than age, height, and weight. 

Moreover, it is reasonable to assume that Congress in- 
tended waivers of age, height, and weight to be made on 
a general basis in the interests of fairness. If one prefer- 
ence eligible could efficiently perform the duties of his po- 
sition even though an inch in height or a pound in weight 
below the required standards, it would seem that all other 
applicants of like height or weight could likewise efficiently 
discharge the duties of the position. Age, height, and 
weight differ in this respect from other physical standards. 
Other disabilities or ailments must be assessed on the basis 
of their severity and effect in each individual case and Con- 
gress quite logically has required individual consideration 
and a separate physician's recommendation before allowing 
a waiver of other factors. 

For these reasons, I concur in the construction given to 
the statute by the Civil Service Commission. It is my 
opinion that, under the Veterans’ Preference Act of 1944, 
waivers of age, height, and weight requirements must be 
made in advance of the examination, on a general basis, and 
must be made applicable to all preference eligibles. Such 
waivers must’ be based on a finding that the requirement 
waived is not “essential to the duties of the position.” On 
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the other hand, waivers of other physical requirements must 
be made in individual cases after consideration of the par- 
ticular physical deficiency involved. Such waivers must 
be based upon the recommendations of an accredited phy- 
sician and a finding that the applicant is able to discharge 
efficiently the duties of the position he seeks, despite his 
physical deficiency. 
Respectfully yours, 
7 TOM C. CLARK. 


INTERNATIONAL AGREEMENT EXECUTED BY PRESIDENT 


A joint resolution, approved by the President, is plainly a law of the 
United States. 

Proposed agreement establishing United Nations’ headquarters, when 
executed by the President pursuant to a joint resolution of the 
Congress, will have the same binding effect as a treaty in superseding 
inconsistent State and local laws. 

Avcust 20, 1946. 

THE SECRETARY OF STATE. 

My Dear Mr. Secretary: By letter dated July 9, 1946, 
you have asked for my opinion with respect to the following 
question : : 

“Would the enclosed agreement when executed by the Presi- 
dent pursuant to authorization by a joint resolution of the 
Congress operate as the supreme law of the land superseding 
any inconsistent State or local laws with the same effect in 
that regard as a treaty ratified by and with the advice and 
consent of the Senate?” 

The draft agreement referred to, dated June 20, 1946, would 
be between the United States and the United Nations. It 
would create a zone in which the headquarters of the United 
Nations would be located, and would define, broadly, the 
rights, privileges and obligations of the parties in connection 
therewith. At its present stage of negotiation, the agreement 
does not specify the size of the zone or its precise location 
within the borders of the United States. Your letter indi- 
cates that it has not yet been determined whether the agree- 
ment will take the form of a treaty or be executed by the 
President pursuant to a joint resolution of the Congress. 
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In this connection, representatives of the United Nations 
have asked you whether the proposed agreement, in the event 
that it is authorized by a joint resolution of the Congress, 
would have the same binding effect as a treaty, in superseding 
inconsistent State and local laws. It is your view that an 
agreement executed by the President, pursuant to such a 
Joint resolution, would have the effect indicated, and you 
desire to have my opinion in the matter. I concur fully in 
your position. 

The question you have asked is ee to the particular 
agreement now before me, and does not require me to con- 
sider whether or not there are circumstances under which 
a given international compact must take the form of a 
treaty. It is sufficient to say that the proposed agreement 
is clearly within the constitutional authority of the Fed- 
eral Government, and may, with full legal effect, be executed 
as a legislative-executive agreement. 

The Constitution of the United States expressly provides 
in clause 2 of Article VI that 

“This Constitution, and the laws of the United States 
which shall be made in pursuance thereof; and all treaties 
made, or which shall be made, under the authority of the 
United States, shall be the supreme law of the land; and 
the judges in every state shall be bound thereby, any thing 
in the Constitution or laws of any state to the contrary 
notwithstanding.” 

It is thus axiomatic that where there is a conflict between 
a State or local law and a treaty, the State or local law 
must yield. Ware v. Hylton, 3 Dall. 199, 2386-237, 242-243, 
282 (1796); Asakura v. Seattle, 265 U. S. 382, 341 (1924) ; 
1 Willoughby, The Constitutional Law of the United States 
(2d ed. 1929), section 76. It is equally well established 
that such a State or local law must give way to a conflicting 
Federal statute. Gibbons v. Ogden, 9 Wheat. 1, 210-211 
(1824); Hines v. Davidowitz, 312 U. S. 52, 62-68 (1941); 
1 Willoughby, op. cit. supra. A like rule applies where 
the conflict is occasioned by Federal executive action author- 
ized by an act of Congress. Case v. Bowles, 327 U.S. 92, 
66 Sup. Ct. 438, 443 (1946) ; the Shreveport Case, 234 U.S. 
342 (1914); Wisconsin Rk. R. Comm. v. C., B. d Q. BR. BR. 
Co., 257 U.S. 563 (1922) ; 35 Op. A. G. 110. 
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Since a joint resolution, approved by the President, is, 
plainly, a law of the United States (Wells v. United States, 
257 Fed. 605, 610-611 (C. C. A. 9) (1919), it follows that 
an otherwise valid joint resolution authorizing execution of 
the proposed agreement will supersede State or local laws 
inconsistent with the joint resolution or the agreement. 
Cases cited supra. 

The Supreme Court has pointed out that if international 
understandings could be vitiated by State laws, the United 
States would be open to a “charge of national perfidy.” 
United States v. Belmont, 301 U. S. 324, 331 (1937). The 
need for supremacy of Federal action in the field of foreign 
affairs is, therefore, if anything, greater than with respect 
to exclusive domestic concerns. Hines v. Davidowitz, 312 
U.S. 52, 68 (1941). 

Thus, the Supreme Court held in the Belmont case that 
the laws of New York, otherwise applicable to the disposi- 
tion of a bank deposit, must yield to a conflicting Executive 
agreement with a foreign government executed by the Presi- 
dent pursuant to authority vested in him by the Constitu- 
tion. Mr. Justice Sutherland, speaking for the Court, said 
In part (331-332) : 

“Plainly, the external powers of the United States are to 
be exercised without regard to state laws or policies. The 
supremacy of a treaty in this respect has been recognized from 
the beginning. * * * the same rule would result in the 
case of all international compacts and agreements from the 
very fact that complete power over international affairs is 
in the national government and is not and cannot be subject 
to any curtailment or interference on the part of the several 
states. Compare United States v. Curtiss-Wright Export 
Corp., 299 U. S. 804, 316, e¢ seg. In respect of all interna- 
tional negotiations and compacts, and in respect of our for- 
eign relations generally, state lines disappear. As to such 
purposes the State of New York does not exist. Within 
the field of its powers, whatever the United States right- 
fully undertakes, it necessarily has warrant to consum- 
mate. * * 9) 

A similar conclusion with respect to the same Executive 
agreement was subsequently reached in United States v. 

7980374932 
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Pink, 315 U.S. 203 (1942), in which the Supreme Court, per 
Mr. Justice Douglas, stated, in part, the following (230-233) : 

“All constitutional acts of power, whether in the executive 
or in the Judicial department, have as much legal validity and 
obligation as if they proceeded from the legislature, * * *’ 
The Federalist, No. 64. A treaty is a ‘Law of the Land’ 
under the supremacy clause (Art. VI, Cl. 2) of the Constitu- 
tion. Such international compacts and agreements as the 
Litvinov Assignment have a similar dignity. United States 
v. Belmont, supra, 301 U. S. at p. 331. See Corwin, The 
President, Office & Powers (1940), pp. 228-240. 

i oe But state law must yield when it is inconsistent 
with, or impairs the policy or provisions of, a treaty or of an 
international compact or agreement. See Nielsen v. John- 
son, 279 U.S. 47. Then, the power of a State to refuse en- 
forcement of rights based on foreign law which runs counter 
to the public policy of the forum (Griffin v. McCoach, 313 
U. S. 498, 506) must give way before the superior Federal 
policy evidenced by a treaty or international compact or 
agreement. Santovincenzo v. Egan, apr, 284 U. S. 30; 
United States v. Belmont, supra. * * 

“We recently stated in ‘Hi ines v. Davidowitz, 312 U. S. 52, 
68, that the field which affects international relations is ‘the 
one aspect of our government that from the first has been 
most generally conceded imperatively to demand broad 
national authority’; and that any state power which may 
exist ‘is restricted to the narrowest of limits.’ There, we 
were dealing with the question as to whether a state statute 
regulating aliens survived a similar federal statute. We held 
that it did not. Here, we are dealing with an exclusive fed- 
eral function. If state laws and policies did not yield before 
the exercise of the external powers of the United States, then 
our foreign policy might be thwarted. These are delicate 
matters. If state action could defeat or alter our foreign 
policy, serious consequences might ensue. The nation as a 
whole would be held to answer if a State created difficulties 
with a foreign power. Cf. Chy Lung v. Freeman, 92 U. S. 
275, 279-280. Certainly, the conditions for ‘enduring friend- 
ship’ between the nations, which the policy of recognition in 
this instance was designed to effectuate, are not likely to 
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flourish where, contrary to national policy, a lingering atmos- 
phere of hostility is created by state action.” 

The agreement involved in the Belmont and Pink cases, and 
given precedence over conflicting State policy, was not pred- 
icated on an act of Congress. Hence, there can be no doubt 
that the proposed agreement, if executed pursuant to con- 
gressional authority, will supersede incompatible State and 
local laws. As the Supreme Court stated, in the Belmont 
case, “it 1s inconceivable” that State constitutions, State laws, 
and State policies “can be interposed as an obstacle to the 
effective operation of a federal constitutional power.” (301 
U. S. 324, 332.) 

Sincerely yours, 
JAMES P. McGRANERY, 
Acting Attorney General. 


DISPOSITION OF SURPLUS PROPERTY TO NONPROFIT 
EDUCATIONAL INSTITUTIONS 


The War Assets Administration in disposing of property under sec- 
tion 13 (a) of the Surplus Property Act of 1944 (58 Stat. 765) is 
authorized to grant discounts to newly formed organizations which 
have been certified by the Bureau of Internal Revenue as being 
nonprofit educational institutions exempt from taxation under sec- 
tion 101 (6) of the Internal Revenue Code. 

Such discounts may amount to as much as 100% in cases where the 
benefits to accrue to the United States from the proposed use will 
equal or exceed the established current market value of the 


property. 

Auvcustr 23, 1946. 
ADMINISTRATOR, WaR ASSETS ADMINISTRATION. 

My Dear Mr. Apministrrator: I have your request for my 
views concerning two questions relative to the authority of 
your Administration, under section 13 (a) of the Surplus 
Property Act of 1944 (approved October 3, 1944, c. 479, 
58 Stat. 765, 770). That section provides: 

“The Board shall prescribe regulations for the disposition 
of surplus property to States and their political subdivisions 
and instrumentalities, and to tax-supported and nonprofit 
institutions, and shall determine on the basis of need what 
transfers shall be made. In formulating such regulations the 
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Board shall be guided by the objectives of this Act and shall 
give effect to the following policies to the extent feasible and 
in the public interest: 

“(1) (A) Surplus property that is appropriate for school, 
classroom, or other educational use may be sold or leased to 
the States and their political subdivisions and instrumentali- 
ties, and tax-supported educational institutions, and to other 
nonprofit educational institutions which have been held 
exempt from taxation under section 101 (6) of the Internal 
Revenue Code. 

“(B) Surplus medical supplies, equipment, and property 
suitable for use in the protection of public health, including 
research, may be sold or leased to the States and their political 
subdivisions and instrumentalities, and to tax-supported 
medical institutions, and to hospitals or other similar institu- 
tions not operated for profit which have been held exempt 
from taxation under section 101 (6) of the Internal Revenue 
Code [26 U.S. C. 101 (6) ]. | 

“(C) In fixing the sale or lease value of property to be 
disposed of under subparagraph (A) and subparagraph (B) 
of this paragraph, the Board shall take into consideration 
any benefit which has accrued or may accrue to the United 
States from the use of such property by any such State, 
political subdivision, instrumentality, or institution. 

“(2) Surplus property shall be disposed of so as to afford 
public and governmental institutions, nonprofit or tax-sup- 
ported educational institutions, charitable and eleemosynary 
institutions, nonprofit or tax-supported hospitals and simi- 
lar institutions, States, their political subdivisions and in- 
strumentalities, and volunteer fire companies, an opportunity 
to fulfill, in the public interest, their legitimate needs.” 

The first question you have asked relates to your power 
to grant discounts to newly-formed organizations, which 
have been certified by the Bureau of Internal Revenue as 
being non-profit educational institutions exempt from taxa- 
tion under section 101 (6) of the Internal Revenue Code. It 
seems to me that the answer to this question is clear. The 
Congress could hardly have intended to limit the benefits of 
section 13 (a) to institutions which had been formed prior 
to October 3, 1944, the date when the Surplus Property Act 
of 1944 was approved. Institutions formed since that date 
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cannot on any reasonable basis be excluded from the benefits 
of the act. The Congress must have recognized, for example, 
the need for the provision of additional educational facilities 
for the training of veterans, and the need for the creation 
from time to time of new scientific foundations. 

Of course, the fact that an institution is newly formed 
would no doubt lead you to give special attention to the 
good faith of its founders and the merits of its general pro- 
gram. Long-established institutions have, in most instances, 
fully indicated the character of their work and the benefit 
of theiv programs to the community as a whole. Factors of 
this kind are pertinent in passing on applications by non- 
profit institutions for the benefits of section 13 (a). 

The second question you have asked relates to your au- 
thority to grant under the provisions of section 13 (a) 
discounts amounting to as much as 100 percent of the value of 
the property to be transferred, in cases where the benefits 
to accrue to the United States from the proposed use will 
equal or exceed the established current market value of the 
property. This is not the first occasion upon which this 
problem has been considered in this Department. We have 
previously concluded, after consideration of the legislative 
history of section 13 (a), in the light of the purposes and 
provisions of the Surplus Property Act taken as a whole, 
that where the benefits to the United States are of the magni- 
tude indicated the discount to be allowed may legally amount 
to as much as 100 percent. That is my own considered con- 
clusion. Section 13 (a) contemplates the granting of dis- 
counts to nonprofit institutions in cases where benefit is to 
be received by the United States from the proposed use. 
Once the validity of the discount principle is admitted, it 
is impossible to conclude as a matter of law that such dis- 
counts must always and without exception be less than 100 
percent, regardless of the magnitude of the benefit to be 
received by the United States in the particular case. I can- 
not, of course, make any statement as to how frequently this 
situation arises or state that it has in fact arisen in any par- 
ticular case, It is enough for me to say that under the law 
the possibility does exist that the situation under reference 
will in fact occur, and that if and when it does occur you 
are authorized to grant an appropriate discount. I need 
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hardly add that primary responsibility for obtaining ade- 
quate consideration or benefit on behalf of the United States, 
in connection with the disposition of surplus property, rests 
upon your Administration and upon the disposal agencies 
of the Government. 
Sincerely yours, 
J. HOWARD McGRATH, 
Acting Attorney General. 


VETERANS’ PREFERENCE ACT—REVIEW OF EFFICIENCY 
RATINGS 


In appeals under sections 12 and 14 of the Veterans’ Preference Act 
of 1944 (5 U. S. C. 861 ff), the Civil Service Commission may not 
review the merits of an efficiency rating made under the uniform 
efficiency rating system. An appeal to a board of review under 
section 9 of the Classification Act of 1923, as amended (5 U. S. C. 
669), is the only method of challenging the merits of an efficiency 
rating under the uniform system. 


SEPTEMBER 5, 1946. 
The Present. 

My Dear Mr. Presipent: I have the honor to comply with 
your request of May 3, 1946, for my opinion on two questions 
submitted by the Civil Service Commission which involve 
construction of the Veterans’ Preference Act of 1944 (5 
U.S. C. 861 ff.), and its relationship to the uniform efficiency 
rating system established by section 9 of the Classification 
Act of 1923, as amended (5 U.S. C. 669). 

The principal question submitted by the Civil aaa 
Commission may be stated as follows: 


“Where an efficiency rating under the uniform efficiency rat- 
ing system has been approved by an Efficiency Rating Board 
of Review, does the Civil Service Commission have authority, 
in acting on an appeal under section 12 or section 14 of the 
Veterans’ Preference Act of 1944, to review the merits of the 
efficiency rating and to require or recommend that the rating 
be changed in accordance with the Commission’s recom- 
mendation ?” 


Section 9 of the Classification Act of 1923, as amended 
(5 U. S. C. 669), provides that each department shall rate 


40 Op. A. G. The President 477 


its employees in accordance with a uniform system of effi- 
clency ratings to be established under regulations prescribed 
by the Civil Service Commission. The statute further pro- 
vides that certain ratings shall constitute grounds for dis- 
missal or for decrease in rate of compensation of employees 
who are above the minimum rate of their classification. The 
uniform system of efficiency ratings adopted pursuant to the 
statute utilizes five ratings—“excellent,” “very good,” “good,” 
“fair,” and “unsatisfactory.” Under the regulations gov- 
erning the uniform system, an employee receiving the rating 
“fair” must have his salary reduced one step if paid at a 
rate above the middle rate of his grade classification, and 
an employee receiving the rating “unsatisfactory” must be 
removed from his position. Federal Personnel Manual, 
E1-25. 

Section 9 of the Classification Act of 1923, as amended, 
also provides for the establishment in each department of 
one or more boards of review which are authorized to review, 
upon appeals by employees, the efficiency ratings assigned. 
Each board of review is composed of three members, one 
designated by the head of the department, one elected by 
the employees, and a chairman appointed by the Civil Service 
Commission. The statute authorizes a board of review, after 
hearing, to “make such adjustments in any such efficiency 
rating as it may find to be proper.” Any adjustment so made 
is binding upon the department or agency concerned. Fed- 
eral Personnel Manual, K1-35. Prior to the adoption of 
the Veterans’ Preference Act of 1944, it was clear that an 
appeal to a board of review was the only method of chal- 
lenging the merits of an efficiency rating under the uniform 
system. 

Section 12 of the Veterans’ Preference Act of 1944 provides 
that: 

“In any reduction in personnel in any civilian service of 
any Federal Agency, competing employees shall be released 
in accordance with Civil Service Commission regulations...” 

Section 12 of the statute does not specifically require grant- 
ing any appeal to persons released in connection with a re- 
duction in force but the regulations promulgated by the Civil 
Service Commission under section 12 provide for an appeal 
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to the Commission by any employee (whether a veteran pref- 
erence employee or not) so released (5 C. F. R. (1945 Supp.) 
secs. 12.301 ff.). The regulations under section 12 also pro- 
vide that employees in each agency shal] be divided into 
various groups, each group having a relative retention pri- 
ority with respect to reductions in force. Under the regula- 
tions, employees having an efficiency rating of less than 
“good” are given a lower retention priority than other em- 
ployees of comparable status (5 C. F. R. (1945 Supp.), sec. 
12.303). 

Section 14 of the Veterans’ Preference Act of 1944 provides 
in relevant part: 

“No permanent or indefinite preference eligible, who has 
completed a probationary or trial period employed in the 
civil service . . . shall be discharged, suspended for more 
than thirty days, furloughed without pay, reduced in rank 
or compensation, or debarred for future appointment except 
for such cause as will promote the efficiency of the service 
and for reasons given in writing ... and [he] shall have 
at least thirty days’ advance written notice .. . stating any 
and all reasons, specifically and in detail, for any such pro- 
posed action; such preference eligible shall be allowed a 
reasonable time for answering the same personally and in 
writing, and for furnishing affidavits in support of such 
answer, and shall have the right to appeal to the Civil Service 
Commission from an adverse decision of the administratwe 
officer so acting, such appeal to be made in writing within a 
reasonable length of time after the date of receipt of notice 
of such adverse decision: Provided, That such preference 
eligible shall have the right to make a personal appearance, 
or an appearance through a designated representative, in 
accordance with such reasonable rules and regulations as 
may be issued by the Civil Service Commission ; after investi- 
gation and consideration of the evidence submitted, the Civil 
Service Commission shal] submit its findings and recom- 
mendations to the proper administrative officer and shall send 
copies of same to the appellant or to his designated repre- 
sentative .. .” [Underscoring supplied. ] 

It is to be noted that section 14, which applies only to 
permanent or indefinite preference eligibles, specifically pro- 
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vides for an appeal to the Civil Service Commission when 
such persons are “discharged” or “reduced in rank or com- 
pensation.” The regulations of the Civil Service Commis- 
sion governing the appeal proceedings under section 14 are 
found in 5 C. F. R. (1944 Supp.) secs. 22.1 ff. 

From the above discussion of the uniform efficiency rating 
system, it is apparent that an efficiency rating of “unsatis- 
factory” subjects an employee to being discharged and an 
efficiency rating of “fair” may subject an employee to being 
reduced in compensation. Moreover, as I have previously 
indicated, an efficiency rating of less than “good” subjects an 
employee to being released in a reduction in force ahead 
of other employees of the same status who hold a higher 
efficiency rating. 

Thus, the issue presented by the question of the Civil Serv- 
ice Commission is whether Congress, in enacting sections 12 
and 14 of the Veterans’ Preference Act of 1944, intended to 
permit employees subject to those sections to challenge the 
merits of an efficiency rating in an appeal under those sec- 
tions, or whether Congress intended the statutory appeal to a 
board of review under 5 U. S. C. 669 to remain the only pro- 
cedure for making such achallenge. A third possible alterna- 
tive is that Congress intended persons subject to sections 12 
and 14 of the Veterans’ Preference Act of 1944 to have re- 
course to the appellate procedures under both statutes for 
challenging the merits of an efficiency rating. 

I have examined the legislative history of the Veterans’ 
Preference Act of 1944 and find therein neither a definitive 
discussion of the scope of sections 12 and 14 nor a discussion 
of the relationship between appeals under those sections and 
the appellate procedure under 5 U.S. C. 669. 

It is to be noted that in deciding appeals under section 
14 of the Veterans’ Preference Act of 1944, the Civil Service 
Commission is not authorized to make a final decision which 
is binding upon the respective departments and agencies. 
Section 14 requires the Civil Service Commission merely to 
submit “findings and recommendations” to the agency in- 
volved. It is clear that these “recommendations” do not have 
any binding effect on the agency and the agency is free to 
accept or reject them as it wishes. (See testimony of Com- 
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missioner Flemming, United States Civil Service Commis- 
sion, Hearings on S. 1762 and H. R. 4115, Senate Committee 
on Civil Service, 78th Cong., 2d sess., May 19, 1944, p. 30.)? 

This mere advisory effect of an appeal under section 14 
is to be contrasted with the binding nature of the decision in 
efficiency rating appeals available to the veteran preference 
employee under section 9 of the Classification Act, as 
amended. 

Section 18 of the Veterans’ Preference Act of 1944 specifi- 
cally provides that the act “shall not be construed to take 
away from any preference eligible any rights heretofore 
granted to, or possessed by, him under any existing 
law * * *,” This would indicate a congressional intent 
that the Veterans’ Preference Act of 1944 should not be con- 
strued as repealing the right to appeal an efficiency rating - 
to a board of review granted under 5 U. S. C. 669. 

Moreover, the Supreme Court has often held that repeals 
by implications are not favored and that statutes should not 
be construed so as to work such a repeal unless the intention 
of the legislation is “clear and manifest.” E. g., United 
States v. Borden Co., 308 U. S. 188, 198 (1939). In this 
respect, the issue in the instant situation is analogous to that 
involved in the case of United States v. Burroughs and James 
Cannon, Jr., 289 U. S. 159 (1933), in which the Court con- 
strued two statutes governing criminal appeals. The act of 
March 3, 1901 (31 Stat. 1189, 1841), applicable only to the 
District of Columbia, sanctioned appeals by the Government 
to the Court of Appeals of the District of Columbia in crimi- 
nal cases. The Criminal Appeals Act (act of March 2, 1907, 
34 Stat. 1246), adopted six years later, sanctioned appeals 
by the Government direct to the Supreme Court “in all crimi- 
nal cases.” The Court held that the later general statute 


7The President's letter of August 23, 1945, to the heads of the execu- 
tive departments and agencies, while apparently recognizing that the 
decisions of the Civil Service Commission in appeals under section 14 
are not binding as a matter of law on the employing agencies, requested 
such agencies to give effect to the Commission’s decisions. The Presi- 
dent said: “It is my desire that the heads of.all departments and 
agencies arrange to put into effect as promptly as possible the recom- 
mendations which the Civil Service Commission makes under section 
14 of the Veterans’ Preference Act of 1944.” 
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did not work a repeal of the earlier statute and that the only 
appellate remedy was the one specifically granted in the 
earlier statute. The Court said at pages 163-164: 

“That section [the act of March 3, 1901] deals compre- 
hensively with appeals in criminal cases from all of the courts 
of first instance of the District and confers on the Court of 
Appeals jurisdiction of appeals by the Government seeking 
review of the judgments of those courts. The Criminal Ap- 
peals Act, on the other hand, * * * contains no repeal- 
ing clause, and no reference to the courts of the District of 
Columbia * * *. We cannot construe it as impliedly 
repealing the complete appellate system created for the Dis- 
trict of Columbia by * * * [the act of March 3, 1901] 
* * * inthe absence of expression on the part of Congress 
indicating that purpose. Implied repeals are not favored, 
and if effect can reasonably be given to both statutes, the pre- 
sumption is that the earlier is intended to remain in force.” 
[ Italics supplied. | 

The reasoning applied by the Court in the Burroughs case 
may be applied here. 5 U.S. C. 669 deals specifically with 
efficiency rating appeals. Neither section 12 nor section 14 
of the Veterans’ Preference Act of 1944 mentions efficiency 
ratings or the review thereof on appeal. The earlier specific 
legislation should not be construed as having been repealed 
by the later general statute which makes no reference to the 
subject matter specifically covered in the earlier act without 
a clear “expression on the part of Congress indicating that 
purpose.” 

To hold that the appeal under section 14 was intended as a 
substitute for 5 U. S. C. 669, and repealed the latter statute 
pro tanto, would be contrary to the basic purpose and spirit 
of the Veterans’ Preference Act of 1944. Such a construction 
would mean not only that a right of appeal with the appellate 
decision being binding on the employing agency had been 
revoked and a right of appeal in which the decision was 
purely advisory had been substituted in place thereof, but 
also that veteran preference eligibles would have a less effec- 
tive right to challenge efficiency ratings (under section 14 
of the Veterans’ Preference Act of 1944) than non-veterans 
who would remain subject to 5 U. S. C. 669. It is evident 
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that the main purpose of the Veterans’ Preference Act of 
1944, was to fortify and broaden the preferences and rights 
of veteran preference eligibles rather than to restrict them 
(S. Rept. 907, 78th Cong., 2d sess., Hearings on S. 1762 and 
H. R. 4115, supra, p. 8) and the statute should be construed 
so as to give effect to this purpose. Cf. Ozawa v. United 
States, 260 U.S. 178, 194 (1922). 

For these reasons I am of the opinion that the right to 
challenge an efficiency rating by appeal under 5 U. S. C. 669 
was in no way affected by the enactment of sections 12 and 
14 of the Veterans’ Preference Act of 1944 and remains in 
full force and effect. 

I have also cunsidered a possible construction of these stat- 
utes whereby the merits of an efficiency rating might be chal- 
lenged in both types of appeals, 1. e., appeals under sections 
12 and 14 of the Veterans’ Preference Act of 1944 and appeals 
under 5 U.S. C. 669. However, as the Supreme Court held 
in the Burroughs case, supra, where a specific appellate rem- 
edy is granted by an earlier statute, a later general statute 
should not be construed as providing a duplicate and addi- 
tional remedy in the absence of a clear legislative intent. 
Moreover, such a construction would involve substantial ad- 
ministrative difficulties and would be, on the whole, an un- 
reasonable construction. For example, under the Civil Serv- 
ice Commission regulations, the decisions of the Commission 
In appeals under section 12 of the Veterans’ Preference Act 
of 1944 are binding on the employing agency (5 C. F. R. 
(1945 Supp.) sec. 12.314). Decisions of a board of review 
under 5 U. S. C. 669 are likewise binding. If the merits of 
an efficiency rating could be challenged in both types of 
appeal, there would exist the possibility of conflicting deci- 
sions on the same issue by different appellate bodies with 
both decisions purporting to bind the employing agency. 
This construction would also involve duplication of effort 
and expense. Under it, an issue raised and adjudicated in 
one appeal could be raised again and readjudicated in a 
second appeal to a different agency. 

I am therefore of the opinion that the Civil Service Com- 
mission may not consider the merits of an efficiency rating 
made under the uniform system in connection with any 
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appeal filed under sections 12 or 14 of the Veterans’ Pref- 
erence Act of 1944. In my opinion the appeal provided 
under 5 U. S. C. 669 is the only method which may be utilized 
for challenging the merits of such an efficiency rating. I 
note from the regulations governing appeals under 5 U.S. C. 
669 that the Civil Service Commission may, on its own motien, 
obtain the review of an efficiency rating by a board of review, 
and that boards of review may grant appeals after the usual 
ninety-day limitation has expired (5 C. F. R. Cum. Supp., 
sec. 56.4). These provisions offer a safeguard against ar- 
bitrary action to both the Civil Service Commission and the 
employee concerned where discharge or reduction in com- 
pensation 1s proposed on the basis of an “unsatisfactory” or 
“fair” efficiency rating and there has been no review of such 
rating by a board of review. 

As to employees not subject to the uniform efficiency rating 
system, the Civil Service Commission is of the opinion that 
it may properly consider and adjudicate all matters at issue 
in appeals under section 12 or section 14 of the Veterans’ 
Preference Act. I see no reason to dissent from that 
conclusion. | 

The answer I have given to the above question disposes of 
the case which prompted the Civil Service Commission’s 
request for my opinion and it is therefore unnecessary to 
decide the other question asked by the Commission. 

Respectfully yours, | | 
J. HOWARD McGRATH 
Acting Attorney General. 


TRANSFER OF PROPERTY BETWEEN GOVERNMENT AGENCIES 


Sections 3732 and 3736 R. S., which impose certain restrictions on 
contracts and purchases on behalf of the United States, have no 
application to interagency transfers made under clear authority of 
law. 

Executive Order No. 9689 and the First War Powers Act, 1941 (55 
Stat. 8388), under which it was issued, supply the War Assets Ad- 
ministration with ample authority to acquire from the Reconstruction 
Finance Corporation and to hold property and leases transferred 
to it pursuant to.an order of the Director of the Bureau of the 
Budget. 
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SEPTEMBER 6, 1946. 
The Presipent. 

My Dear Mr. Preswent: I have the honor to comply with 
your request for my opinion upon the two questions set forth 
in the following paragraph of a letter addressed to you by 
the War Assets Administrator: 

“There is attached a letter addressed to the Attorney Gen- 
eral requesting his opinion [1] as to whether or not title to 
real property acquired through the use of funds of Recon- 
struction Finance Corporation during the period it was acting 
as a disposal agency under the Surplus Property Act of 1944 
may be transferred to the United States of America, repre- 
sented by the War Assets Administrator, when such transfer 
is not expressly authorized by law. An opinion is also re- 
quested [2] with respect to the assignment by Reconstruction 
Finance Corporation of certain leases of real property which 
provide for a term in excess of one year.” 

The first question is raised because of the provision in 
section 3736 R. S. (41 U. S. C. 14) that “no land shell be 
purchased on account of the United States, except under a 
law authorizing such purchase.” The second question is said 
to arise by reason of the provision in section 3732 R. S. (41 
U.S. C. 11) that “no contract or purchase on behalf of the 
United States shall be made, unless the same is authorized 
by law or is under an appropriation adequate to its fulfill- 
ment,” with exceptions not here pertinent. 

The War Assets Administration was created by Executive 
Order No. 9689, issued January 31,.1946. This order was 
clearly authorized by section 1 of the First War Powers Act, 
1941 (approved December 18, 1941, c. 598, 55 Stat. 838; 50 
U.S. C. Appendix 601). Section 4 of the order provided as 
follows: 

“There shall be transferred to the agencies to which func- 
tions are transferred by this order so much as the Director 
of the Bureau of the Budget shall determine to relate pri- 
marily to such functions, respectively, of the records, ad- 
ministrative property, personnel, and funds of the Surplus 
Property Administration, the Office of War Mobilization and 
and Reconversion, the Reconstruction Finance Corporation, 
and the War Assets Corporation. All authorizations, com- 
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mitments, or other obligations incurred as a disposal agency 
by the Reconstruction Finance Corporation or by the War 
Assets Corporation under the Surplus Property Act of 1944 
shall be transferred to the War Assets Administration upon 
its establishment.” 

Acting pursuant to the foregoing provision in the Execu- 
tive order, the Director of the Bureau of the Budget on March 
22, 1946, issued the following order: 

“All property purchased from the corporate funds of the 
Reconstruction Finance Corporation and used primarily in 
the surplus property disposal program are transferred to the 
War Assets Administration, subject to reimbursement by the 
War Assets Administration as a disposal agency cost. Any 
property purchased from corporate funds of the Reconstruc- 
tion Finance Corporation for purposes other than surplus 
property disposal, and which is now on loan to the War Assets 
Corporation, and, therefore, required by the War Assets 
Administration shall be transferred to the War Assets Ad- 
ministration, subject to reimbursement by the War Assets 
Administration to the Reconstruction Finance Corporation at 
the fair value of the equipment prior to being placed on loan 
to the War Assets Corporation, and also subject to agreement 
upon such transfer between the War Assets Administrator 
and the Chairman of the Board of Directors of the Recon- 
struction Finance Corporation. Passenger-carrying vehicles 
‘as listed on Schedule B, attached, shall be transferred to the 
War Assets Administration, subject to the reimbursement 
provisions above.” 

I think it is obvious that sections 3732 and 3736 R. S. have 
no application to mere interagency transfers made, as here, 
under clear authority of law. The Executive order, and the 
First War Powers Act under which it was issued, supply the 
War Assets Administration with ample authority to acquire 
from the Reconstruction Finance Corporation and to hold 
the property and the leases transferred to it by virtue of 
the determination and order of the Director of the Bureau 
of the Budget. 

Respectfully, 
J. HOWARD McGRATH, 
Acting Attorney General. 
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REEMPLOYMENT RIGHTS OF VETERANS—PRIORITY 
BETWEEN VETERANS 


The Federal Government is obligated to reemploy a_ returning 
World War II veteran under section 8 of the Selective Training 
and Service Act (50 U. S. C. App. 308) even though such reem- 
ployment would require the release of another veteran preference 
employee having greater length of service. 

Civil Service Regulations [5 C. F. R. (1945 Supp.) sec. 12.301], 
establishing a retention priority of ‘“A-1 plus” for the veterans of 
World War II during the first year of their reemployment, are 
valid and operate to give such veterans during the stated period 
a priority over all other veteran preference employees. 

These regulations of the Civil Service Commission are not incon- 
sistent with the decision of the Supreme Court in Fishgold v. 
Sullivan Drydock and Repair Corporation, 328 U. S. 275. 


SEPTEMBER 20, 1946. 
THE PRESIDENT. 

My Dear Mr. Presipent: I have the honor to comply 
with your request of June 20, 1946, for my opinion on the fol- 
lowing question submitted by the Civil Service Commission : 

“Is the Federal Government obligated to reemploy a 
returning World War II veteran under section 8 of the 
Selective Training and Service Act, even though such re- 
employment would require the release of another veteran 
preference employee having greater length of service?” 

For reasons which I shall set forth in detail below, I 
am of the opinion that the question must be answered in 
the affirmative. : 

Section 8 of the Selective Training and Service Act 
(50 U. S. C. App. sec. 308) (hereinafter referred to as sec- 
tion 8) provides that in the case of any person leaving a 
position (other than temporary) in the Government service 
for military service and who satisfactorily completes his 
period of military service and is otherwise qualified, “such 
person should be restored to such position or to a position 
of like seniority, status, and pay.” It further provides as 
follows: 

“(c) Any person who is restored to a position in accord- 
ance with the provisions of paragraph (A) or (B) of sub- 
section (b) shall be considered as having been on furlough 
or leave of absence during his period of training and serv- 


40 Op. A.G. The President 487 


ice in the land or naval forces, * * * and shall not be 
discharged from such position without cause within one 
year after such restoration.” [Italics supplied. ] 

Under section 8, if an employee of the Federal Govern- 
_ment left a position which was “other than temporary” to 
enter the armed forces and, at the time of discharge, meets 
all the other qualifications of the section, the Government 
has an obligation to reemploy him in the position he left 
or one of “like seniority, status, and pay.” A nongovern- 
mental employer may avoid the reemployment obligation if 
he can prove that his “circumstances have so changed as to 
make it impossible or unreasonable to do so.” But no such 
escape clause is afforded to the Federal Government. The 
legislative history of section 8! and the Veterans’ Pref- 
erence Act of 1944? indicate that Congress intended the 
Federal Government to take the lead and set the example 
in the reemployment and rehabilitation of veterans. The 
fact that the reemployment of a veteran would necessitate 
the immediate release of an employee in the employing 
agency does not, in my opinion, excuse failure by the Gov- 
ernment to honor its reemployment obligation. The statute 
imposes that obligation on the Government in most em- 
phatic terms, though of course it must be presupposed that 
there exists an employing agency to which the obligation can 
be traced, as well as funds appropriated for the position in 
question or a position of like seniority, status, and pay. 
Cf. my opinion to the Secretary of the Interior of April 
8, 1946, 40 Op. 440. 

We must, therefore, begin consideration of the Civil 
Service Commission’s question with the assumption that the 
Government is obligated by section 8 to reemploy the re- 

2See statements of Representative Kilday (Hearings, House Committee on 
Military Affairs on H. R. 10132, July 24, 1940, pp. 80-82, Representative 
Sparkman (4d. July 26, 1940, p. 235), and Major Hershey (id. July 24, 1940, 
‘ a report of House Civil Service Committee on H. R. 4115, H. Rept. 1289, 
78th Cong., p. 8, and statement of Representative Rees, 90 Cong. Rec. 3504. 

8 Representative O’Connor stated: “* * * When a man comes back to 
get a job that he had had at the time he was inducted into service, as a rule, 
somebody else has got the place. In subdivision (a) of this paragraph you will 
find that it is made obligatory on the part of the Government to reemploy the 
draftee upon his return, but in subdivision (b) the language is used that he 


will be reemployed unless it is unreasonable to do so.” [Italics supplied] 86 
Cong. Rec. 11697. 
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turning World War II veteran involved. Since the ques- 
tion assumes the existence of the returning veteran’s former 
position or a like position and that all of these positions are 
already filled, the issue remaining for decision concerns the 
principles which should be used in determining which em- 
ployee must be released as a result of the reemployment of 
the returning veteran. 

In this respect, there can be no question—and none is raised 
here—as to the retention priority of veteran preference em- 
ployees over nonveterans. That priority is expressly granted. 
by act of Congress and is beyond dispute. Section 12 of the 
Veterans’ Preference Act of 1944 (5 U. S. C. App. 861) 
specifically requires that in a reduction in force by the Fed- 
eral Government veteran preference employees having an 
efficiency rating of good or better shall be retained in pref- 
erence to nonveterans having a rating of good or better, 
and veteran preference employees having an efficiency rat- 
ing below good shall be retained in preference to nonvet- 
erans having equal or lower efficiency ratings. 

The real issue presented by the instant question is one 
between different groups of veteran preference employees, 
1. e., whether the returning World War II veteran shall be 
reemployed when such reeemployment would require the 
release of another veteran preference employee having 
greater length of service. 

I am informed that this issue has arisen in comparatively 
few cases to date. In the great majority of cases, it has 
proved possible for the employing agency to carry out the 
Government’s reemployment obligation to returning vet- 
erans of World War II and also to provide appropriate 
employment for its other permanent civil-service employees 
having veteran preference. It should also be noted that 
in the few cases where the problem arises and it is necessary 
to separate a veteran in a reduction in force, sections 13 
and 15 of the Veterans’ Preference Act of 1944 accord him 
substantial advantages in securing reemployment in the 
Federal Government. For example, section 15 provides 
that such a veteran shall have his name placed on all civil. 
service registers and employment lists for every position 
for which he is qualified in the Federal Government and 
that no appointment shall be made from an examination 
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register of eligibles (except disabled veterans) when veteran 
preference eligibles are available on the reemployment list 
for the position to be filled. 

I am not called upon to decide the question de novo. The 
Civil Service Commission, the agency primarily responsible 
for the enforcement of reemployment rights in the Federal 
Government and for reduction in force procedures, has pro- 
mulgated regulations on the subject. These regulations 
(promulgated pursuant to section 12 of the Veterans’ Pref- 
erence Act) give the returning World War II veteran who 
is reemployed under section 8 a retention priority of “A-1 
plus” for the first year of his reemployment. This is the 
highest retention preference. It gives the World War II 
veteran—for the year following his return—priority over 
other veteran preference employees, even though the latter 
may have greater length of Government service. Thus, in 
essence, the instant question involves a determination of the 
validity of the regulations of the Civil Service Commission 
establishing the “A-1 plus” category in reductions in force. 
[5 C. F. R. (1945 Supp.) sec. 12.301.] The Commission 
informs me that at the time the “A-1 plus” category was 
established, that action was regarded as required by the 
provisions of section 8. The Commission refers particularly 
to the provision of section 8 which prohibits the discharge 
of a reemployed veteran without cause for one year after 
his reemployment. 

It is therefore relevant to review the basic objectives 
which Congress sought to achieve in enacting the reemploy- 
ment guarantees of section 8, and particularly, the purpose 
underlying the guarantees against discharge without cause 
for one year after reemployment. 

The legislative history of section 8 makes it clear that 
the objective of section 8 was to provide, so far as possible, 
that a person called to the service of his country would not 
lose his job thereby and could look forward to reemploy- 
ment without penalty or loss of status or benefits. To. 
achieve this objective, Congress enacted the reemployment 
provisions of section 8.‘ ) 

The legislative history contains only a very brief discus- 


4See S. Rept. 2002 on S. 4164, 76th Cong., 3d sess., p. 8, and statement of 
Senator Sheppard, &6 Cong. Rec. 10095. 
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sion of the scope and purpose of the provision in section 8 
prohibiting discharge without cause for one year. How- 
ever, that discussion ® and the context of the provision in- 
dicate that it is a necessary corollary of the reemployment 
provision. Congress recognized that the right to reemploy- 
ment would be nullified if the employer were allowed to 
discharge the veteran immediately after his reemployment. 
The apparent purpose of the prohibition against discharge 
for one year was to insure stability of employment for a 
sufficient period after the veteran’s return from the service 
to enable his readjustment to civilian life. The Congress 
regarded the first year of his reemployment as the critical 
period of readjustment. 

In the light of these objectives and the language of sec- 
tion 8, I concur in the previously adopted view of the Com- 
mission that Congress intended reemployed veterans serving 
the Federal Government in the first year of reemployment 
to have protection against discharge without cause. In 
order to carry out this intent it is necessary that such vet- 
erans be given a retention preference in a reduction in force 
over all other personnel, including other veteran preference 
employees. Thus the regulations of the Civil Service Com- 
mission establishing the A-1 plus retention preference are, 
in my opinion, valid and designed to effectuate the provi- 
sions of section 8. To hold otherwise would largely nullify 
the objectives of the reemployment provision and the guar- 
antee against discharge without cause for one year. It 
would immeasurably reduce the effectiveness of section 8 as 
an aid to the readjustment of World War II veterans to 
civilian life. 

It has been suggested that under the recent decision of 
the Supreme Court in the case of Fishgold v. Sullivan Dry- 
dock and Repair Corporation, 328 U. S. 275 (1946), the 
veteran’s right of security of tenure during the first year 
of his return to civil life is subordinate to that of other 
' persons with longer periods of employment. I believe that 
that case stands for no such proposition. In the light of 
the congressional intent, as expressed in section 18 of the 
Veterans’ Preference Act, that all veterans’ legislation 


5See discussion between Representatives Van Zandt and May, 86 Cong. 
Rec. 10846 
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should be construed liberally in favor of the veteran, the 
scope of the decision should not be extended to include fac- 
tual situations which do not fall within its orbit. 

In the Fishgold case, Fishgold, a welder in the defend- 
ant corporation’s shipyard, had left his position to enter 
the armed forces. After his discharge, since he met the 
various conditions stipulated in section 8, he was reem- 
ployed as a welder. Within the first year of Fishgold’s 
reemployment, it became necessary for the shipyard to cur- 
tail its operating force. A collective-bargaining contract 
which was in effect between a union representing the em- 
ployees of the shipyard and the employer, provided: 

“Promotions and reclassifications and increases or de- 
creases in the working force shall be based upon length of 
service and ability to do the job. Wherever between two 
or more men, ability is fairly equal, length of service shall 
be the controlling factor.” 

Fishgold was laid off on each of nine days, while other 
welders, not veterans of the war and possessing the same 
or similar skill, were given work because they had a higher 
shop seniority than Fishgold. Fishgold sued for compensa- 
tion for the nine days he was not allowed to work and 
asked for a declaratory judgment as to his rights under 
section 8. He alleged that in being laid off he had been 
“discharged * * * without cause” in violation of sub- 
section (c) of section 8. 

The Supreme Court affirmed the judgment of the Circuit 
Court of Appeals in favor of the defendant, holding that 
Fishgold’s lay-off did not constitute a “discharge” within 
the meaning of section 8. The Court pointed out that a 
lay-off was a temporary suspension of work which did not 
affect the employment relationship. It said at page 1112: 

“Discharge normally means termination of the employ- 
ment relationship or loss of a position. /n common parlance 
and in industrial parlance a person who has been laid off 
by operation of a seniority system and put on a waiting 
list for reassignment would hardly be considered as having 
been ‘discharged.’ There are three terms used in section 8 (c) 
which relate to various types of cessation of work—a ‘fur- 
lough’, a ‘leave of absence’ and a ‘discharge.’ A furlough 
is not considered a discharge. It is a form of lay-off. So 
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is a leave of absence. And whether either results from uni- 
lateral action by the employer or otherwise, consequences 
are quite different from termination of the employment re- 
lationship. Section 8 (c) of the Act recognizes that insur- 
ance and other benefits may continue to accrue to an em- 
ployee on furlough or on leave of absence. An employee 
on furlough or on leave of absence has a continuing rela- 
tionship with the employer, he retains a right to be re- 
stored to work under specified conditions * * *.” [Italics 
supplied. ] 

Thus the Fishgold opinion stands for the proposition 
that a temporary suspension of work in a privately operated 
plant which does not affect the employer-employee relation- 
ship is not a “discharge,’’ and therefore does not violate 
the prohibition of section 8 against discharge without cause 
within a year after a veteran’s reemployment. Accord- 
ingly, the result I have reached here is consistent with the 
decision of the Supreme Court in the Fishgold case. Fur- 
thermore, the opinion of the Court expressly recognizes that 
the guarantee given by the last clause of section 8 (c) is 
an independent and additional guarantee (p. 1111). It 
seems to me that that principle reinforces the conclusions 
which I have reached. Nowhere in the opinion does the 
Court express or imply any view which would require me 
to reach a contrary conclusion. | 

I note that the reduction in force regulations of the Civil 
Service Commission do not come into operation unless it 
is proposed either to “separate” an employee or place him 
on furlough for over thirty days. 5 C. F. R. (1945 Supp.) 
sec. 12.302 (a). In my opinion the Civil Service Commis- 
sion is authorized to determine which kinds of personnel 
actions undertaken in the Federal Government constitute 
a “discharge” within the meaning of section 8. See the 
President’s letter of February 26, 1944, to the heads of 
executive departments and agencies. (Quoted in opinion 
of April 8, 1946, to the Secretary of the Interior, 40 Op. A. 
G. 440.) . I assume that underlying the reduction in force 
regulations is a determination by the Civil Service Com- 
mission that “separation” or “furlough for over thirty days” 
are actions constituting a “discharge.” 
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There is precedent for a holding by the Commission that 
a “furlough for over thirty days” by the Federal Govern- 
ment is the equivalent of a “discharge.” An opinion of 
Attorney General Mitchell rendered in 1929 expressly held 
that an employee furloughed by the Government was “dis- 
charged or dropped” within the meaning of Executive 
Order 5068 of March 2, 1929. Unpublished opinion, Attor- 
ney General Mitchell to the President, December 4, 1929. 

I may point out that the conclusion I have reached is 
in accordance with the policy of the Veterans’ Preference 
Act of 1944. Section 12 of the act provides for a reduction 
in force procedure in the Federal Government “in accord- 
ance with Civil Service Commission regulations which shall 
give due effect to tenure of employment, military preference, 
length of service, and efficiency ratings * * *.” Sec- 
tion 18, however, provides that the act “shall not be con- 
strued to take away from any preference eligible any rights 
heretofore granted to, or possessed by, him under any exist- 
ing law * * *.” The right to be free from discharge 
without cause for one year is certainly a substantial right 
granted by law, and section 18 indicates a desire that this 
right be preserved. Moreover, there are statements in the 
legislative history of the Veterans’ Preference Act which 
indicate that it was regarded by the Congress as an ad- 
junct to a previously established program for the reem- 
ployment of World War II veterans in the Government 
and was intended to fortify the Government’s reemploy- 
ment obligations rather than to weaken them.* 

I do not mean to imply that the returning veteran has 
an absolute guarantee of tenure for one year after his re- 
employment by the Government. Under the express lan- 
guage of section 8, he may be discharged for “cause” within 
the one-year period. Deficiency or misconduct on his part 
may thus give rise to his release. Cf. Civil Service Rule V, 
section 3. Situations may also occur in which the employ- 
ing agency no longer exists, or where his position (or a posi- 
tion of like seniority, status and pay) no longer exists. A 
failure by Congress to appropriate for such positions or 
to continue them in existence would in effect be a congres- 


® See references cited in footnote 2, supra. 
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sional modification of the guarantee given in section 8. On 
the other hand, if the position or a like position exists in 
the employing agency, and if the choice is between keeping 
the returning veteran in his first year or keeping another 
veteran-preference employee not within his first year, it 
seems to me that the proper construction of the governing 
statutes calls for the retention of the newly returned vet- 
eran. The sole fact that another veteran-preference em- 
ployee is competing for the post is not, in my view, to be 
deemed “cause”? for the discharge of the returned veteran 
in his first year. 
Respectfully, 
TOM C. CLARK. 


COLLECTIVE BARGAINING AGREEMENT UNDER RAILWAY 
LABOR ACT 


Under the Railway Labor Act (45 U. S. C. 151 ff.), a carrier and a 
union, duly designated to be the craft or class representative, may 
validly agree to confer and negotiate with each other in an attempt 
to reach a settlement of all grievances. 

The agreement, however, cannot legally preclude an aggrieved em- 
ployee from also negotiating with the carrier, personally or through 
an individually chosen representative, for the settlement of his 
grievance. 

Opinion of December 29, 1942 (40 Op. 254), reconsidered in the light 
of Elgin J. d E. Ry. Co. v. Burley, 325 U. S. 711. 


SEPTEMBER 20, 1946. 
THE PRESIDENT. 

My Dear Mr. Preswwent: I ice the honor to comply with 
your request of July 25, 1946, for my opinion on certain 
questions involving the Railway Labor Act, as amended (45 
U.S. C. 151ff.), submitted by the National Mediation Board. 

The Board wishes me to reconsider Attorney General Bid- 
dle’s opinion of December 29, 1942 (40 Op. 254), in the 
light of the decision of the Supreme Court on June 11, 1945, 
in Elgin J. & E. Ry. Co. v. Burley, 325 U. S. 711, affirmed 
on rehearing, March 25, 1946, 327 U. S. 661. In gen- 
eral, the problem presented concerns the respective rights, 
under the Railway Labor Act, of the individual employee 
and the collective representative of the employees, in the 
settlement with the employer of disputes over grievances 
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as distinguished from disputes over the making or changing 
of collective bargaining agreements.! 

The 1942 opinion held that a carrier and a labor organiza- 
tion, duly designated to be the representative of a craft or 
class for the purposes of the act (section 2, Fourth, 45 U.S.C. 
152), could lawfully include in a collective bargaining agree- 
ment a provision obligating both the carrier and the union 
to negotiate with each other, using the procedure specified 
in the contract, respecting the grievance of any employee in 
the craft or class (Op., supra, at pp. 3-5). The opinion in 
the Elgin case recognizes that the collective representative 
may have an interest in many grievance cases, and implies, 
though without deciding, that it would be entirely appro- 
priate for the unit representative to be consulted in grievance 
cases (at pp, 737-738). There may, of course, be grievance 
cases in which the collective representative might have no 
interest. But it would be the best judge of that itself, and 
I see no objection to a contractual provision giving it the 
opportunity to participate in all grievance negotiations. 

The contract provision, as construed in the 1942 opinion, 
did not attempt to prevent an individual employee from also 
presenting his own grievance personally. As the opinion 
pointed out, the Railway Labor Act “obviously contemplates 
that an employee may personally present his own grievance 
to the management.” (Op., supra, at pp. 5-6). This ruling 
was expressly approved by the Supreme Court in the Elgin 
decision (at p. 735). 

The opinion stated, however, that under the statute and 
the rule prescribed in the agreement, the individual employee 
was precluded from presenting his grievance through any 
representative “other than the representatives permitted by 
the collective bargaining agreement” (Op., supra, at p. 6). 
This position must be reconsidered in view of the Elgin de- 
cision. Upon the basis of the principles laid down by the 
Supreme Court in that case, I am convinced that the Railway 
Labor Act guarantees to the individual employee the right 
to prosecute his grievance personally or through any repre- 
sentative he may designate. 

1No question is raised with respect to the ruling that the Railway Labor Act 


prohibits an agreement conditioning employment on maintenance of union 
membership (Op., supra, pp. 1-3; see Elgin case, supra, p. 734 ftn.). 
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The gist of the argument, that an individual employee 
could not press his grievance through a representative not 
sanctioned by the collective bargaining agreement, was that 
the settlement of grievances is an inseparable part of the 
collective bargaining process and that individual representa- 
tion is inconsistent with the status and function of the col- 
lective bargaining representative (Op., supra, pp. 6-7). The 
Supreme Court recognized that “there are points of common 
treatment” in the statute between “disputes over grievances 
and disputes concerning the making of collective agree- 
ments.” The Court pointed out, specifically, that the “col- 
lective agent” has an interest not only in the making of the 
collective agreement but also in “the manner in which the 
agreement may be interpreted and applied;” that is, with. 
respect to grievances (EHilgin case, supra, at pp. 722, 733). 
Nevertheless, the Court concluded that “it is clear from the 
act itself, from the history of railway labor disputes and 
from the legislative history of the various statutes which 
have dealt with them, that Congress has drawn major lines 
of difference between the two classes of controversy” (pp. 
722-723). Because of this sharp demarcation under the Rail- 
way Labor Act between disputes over the making of collective 
bargains and disputes over the settlement of grievances, the 
fact that the representative of the craft or class is the ex- 
clusive representative in the first kind of controversy (V2r- 
ginian R. Co. v. System Federation, 300 U.S. 515, Elgin case, 
supra, p. 728) does not require the inference that other repre- 
sentation must be excluded in the second kind (cf. Elgin 
case, supra, pp. 128-741). 

The general scheme of the statute for the settlement of 
grievances as set forth by the Supreme Court in the Elgin 
decision, manifests an intention on the part of the Congress 
that an individual employee should have the right to press 
his grievance through a representative of his own choice. 
The act requires negotiation as the first step toward settle- 
ment of the grievance (45 U. S. C. 152). If negotia- 
tion fails to dispose of the controversy, each party may sub- 
mit the matter to the National Railroad Adjustment Board 
which has jurisdiction to make awards in grievance cases 
(45 U. S. C. 153). These two stages “are closely re- 
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lated in the statutory scheme and in fact.” If the individual] 
employee has a right to participate in the proceeding before 
the Adjustment Board through a representative not sanc- 
tioned by the collective bargaining agreement, “a strong in- 
ference, though not necessarily conclusive, would follow” 
for his right to such representation in the settlement of the 
grievance by negotiations with the carrier (Zlgzn case supra, 
p. 729). Section 3, First, (j) of the act provides expressly 
that in Board proceedings— 

“Parties may be heard either in person, by counsel, or by 
other representatives, as they may respectively elect, and the 
several divisions of the Adjustment Board shall give due 
notice of all hearings to the employee or employees and the 
carrier or carriers involved in any dispute submitted to them.” 
(45 U.S.C. 158) [Italics supplied. ] 

Since the aggrieved employee is a separate party to the 
Board proceeding, it seems clear that the quoted section 
guarantees to him his own choice of representative in the 
proceeding (see Elgin case, supra, at pp. 736, 738, 746, on 
rehearing, 3827 U. S. 661). Accordingly, there is a “strong 
inference” that the employee also has the statutory right 
to designate his own representative in the grievance nego- 
tiations with the carrier. The inference is strengthened by 
virtue of the fact that the employee can institute an action 
in court on his grievance, either to enforce an award of the 
Board (Zilgin case, at p. 736) or in lieu of a submission to 
the Adjustment Board (Moore v. Illinois Central R. Co., 312 
U. S. 630) ; of course, the employee would be entitled to act 
in these court proceedings through his own counsel. 

The legislative history cited in the first Elgzn opinion 
also indicates an intent to preserve the aggrieved employee’s 
right to confer with management about his own grievance 
through an individually chosen representative (Hearings be- 
fore House Committee on Interstate and Foreign Commerce 
on H. R. 7650, 73d Cong., 2d Sess., 44, 89; cf. Elgin case, supra, 
at p. 735). | 

Moreover, section 2, Second, which obligates carriers and 
their employees to consider and, if possible, resolve “all dis- 
putes” between them “in conference,” provides that the con- 
ference shall be “between representatives designated and 
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authorized so to confer, respectively, by the carrier or car- 
riers and by the employees thereof interested in the dispute.” 
And section 2, Siawth, provides specifically that grievance 
cases shall be handled in conference between “the designated 
representatives” of the employees and the carriers. Further, 
section 2, Fourth, refers to management’s conferring with 
“an employee, individually, or local representatives of em- 
ployees.” That the employees’ “representative of the craft 
or class” (see sec. 2, Fourth) is not the only kind of employee 
representative contemplated by the act is established in the 
Elgin opinion, as noted above. Similarly, the Court’s ruling 
that the statute preserves the individual’s interest in his 
grievances, as distinguished from the craft or class interest 
in them, has been noted. From the reasoning of the Court 
in the Elgin case it is necessarily implied that the repre- 
sentatives provided for by the above-quoted provisions of 
section 2, with respect to grievance negotiations, include the 
representative individually chosen by an aggrieved employee. 

This conclusion is reenforced by the Court’s reliance on 
section 3, First, (i) (45 U.S. C. 153). This clause requires 
grievance disputes to “be handled in the usual] manner up 
to and including the chief operating officer of the carrier.” 
Although most grievance cases were handled by the collective 
bargaining representative, the usual practice on the railroads 
prior to 1934 permitted individuals and minority unions to 
participate in negotiations with the carrier for their settle- 
ment; and collective bargaining agreements could not prop- 
erly infringe on their right to do so (see Pennsylvania Fed- 
eration v. Pennsylvania R. R. Co., 267 U. S. 203, 206, and 
materials collected in Brief for the U. S. as Amicus Curiae on 
Reargument, in Elgin case, supra, at pp. 7, 19, 46-52). 

Finally, the Elgin decision holds squarely that a settlement 
of an individual employee’s grievance will not be binding 
on him unless he has made or authorized the settlement 
(p. 741). It would, therefore, seem to be implied that the 
agorieved employee may act in the matter through his own 
representative. Furthermore, the Court appears to state 
directly that an aggrieved employee has the statutory right 
to be represented in grievance negotiations with the carrier 
by an agent of his individual choice. Thus the Court’s opin- 
ion contains the following language: 
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“It follows that authority to concur in an agreement of 
settlement does not imply without more authority to repre- 
sent the employee in Board proceedings, or the latter the 
former. This is true when the authority is given to the 
collective agent as it is when it 7s given to another.” (p. 746; 
~ See, also, pp. 733-734, 736, 738.) (Italics supplied.) 

It also appears clear from the Court’s decision that the 
individual’s rights with respect to grievances cannot be elimi- 
nated by the collective contract: 

“The collective agreement could not be effective to deprive 
the employees of their individual rights. Otherwise those 
rights would be brought within the collective bargaining 
power by a mere exercise of that power, contrary to the 
purport and effect of the act as excepting them from its 
scope and, reserving them to the individuals aggrieved. In 
view of that reservation the act clearly does not contemplate 
that the rights saved may be nullified merely by agreement 
between the carrier and the union.” (p. 744, also p. 740, ftn.) 

From what has been said above, it must be concluded that 
the collective agreement cannot legally restrict the individual 
employee as to the person he may designate as his repre- 
sentative for the settlement of his grievance. The statute 
guarantees his right to select the collective representative 
or a minority union or any other person otherwise qualified 
to act in this capacity. 

My conclusions may be summarized as follows: (1) the 
Elgin decision does not require reconsideration of the opinion 
expressed in 1942 that the collective bargaining representa- 
tive has a sufficient interest in the disposition of grievances 
to validate, under the Railway Labor Act, a provision in 
the collective bargaining agreement obligating the carrier 
and the collective representative “to confer and negotiate 
with each other, in an attempt to reach a settlement” of all 
grievances. (2) The agreement, however, under the decision 
of the Supreme Court in the Elgzn case, cannot legally pre- 
clude an aggrieved employee from also negotiating with the 
carrier, personally or through an individually chosen repre- 
sentative, for the settlement of his grievance. He may desig- 
nate as his representative the union holding the contract or 
any other union or person otherwise qualified to act. He may 
negotiate, personally or by representative, whether or not 
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the collective representative determines to pursue the matter. 
And the settlement of the grievance, to be binding on the 
individual employee, must have been authorized by him. 
Respectfully yours, 
TOM C. CLARK. 


TERMS AND CONDITIONS OF EMPLOYMENT DURING GOVERN- 
MENT POSSESSION OF COAL MINES 


The agreement of May 29, 1946, covering the terms and conditions of 
employment during the period of Government possession of the bitu- 
minous coal mines superseded the provision in section 15 of the 
National Bituminous Coal Wage Agreement of April 11, 1945, which 
provided an opportunity for renegotiation and termination of the 
terms and conditions of that contract at any time either party 
desired after March 1, 1946. 

The agreement of May 29, 1946, must be interpreted and applied in 
the light of the objectives of the War Labor Disputes Act (57 Stat. 
163), under which possession of the mines was taken by the United 
States and which sets forth in detail the method whereby changes 
in terms and conditions of employment may be effected. 


NoveMBER 15, 1946. 

The SECRETARY OF THE INTERIOR. 

My Dear Mr. Secretary: Under date of October 31, 1946, 
I sent you an informa] letter of advice relative to further 
negotiations under the agreement which you executed on 
May 29, 1946, with the representatives of the United Mine 
Workers of America. My letter concluded by saying: 

“This is to advise that in my opinion there is no legal ob- 
stacle to such further negotiations. Nor is there any legal 
impediment to modification of the existing contract so as to 
reflect changes in wages and other terms and conditions of 
employment, provided such modification, if any, 1s satisfac- 
tory both to the Government and to the United Mine Workers 
of America. This is true whether or not section 15 of the 
agreement of April 11, 1945, is deemed applicable in the 
present situation, and accordingly I do not believe it neces- 
sary at this time to pass upon any question relative to that 
section. The negotiations can, of course, proceed without 
prejudice to the rights of either party.” 

By letter dated November 4, 1946, you advised me that it 
is of importance to both parties “to know whether section 
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15 of the 1945 contract does in fact apply” to the present con- 
ferences. You accordingly requested my views on that ques- 
tion, and upon your return to the city I gave them to you 
informally. Today you have requested a formal confirma- 
tion, which I am now pleased to give you. 

The agreement which you and the miner’s union executed 
on May 29, 1946, opens with the recital that “this agree- 
ment * * * covers for the period of Government pos- 
session the terms and conditions of employment in respect to 
all mines in Government possession * * *,” It goes on 
to provide in paragraph 1 that “except as amended and sup- 
plemented herein, this agreement carries forward and pre- 
serves the terms and conditions contained in all joint wage 
agreements effective April 1, 1941, through March 31, 1948, 
* * * and the National Bituminous Coal Wage Agree- 
ment, dated April 11, 1945.” 

The agreement of April 11, 1945, just referred to, contains 
the following provision, which forms the second paragraph 
of section 15: 

“At any time after March 1, 1946, either party may give 
ten days’ notice in writing of a desire for a negotiating con- 
ference upon the matters outlined in said notice. The other 
party agrees to attend said conference. At the end of fifteen 
days after the beginning of such negotiating conference 
either party may give to the other a notice in writing of the 
termination of this agreement, to be effective five days after 
the receipt of such notice.” 

In my opinion the provision which I have just quoted is 
no longer in force. The agreement of May 29, 1946, expressly 
provides that it “covers for the period of Government posses- 
sion the terms and conditions of employment.” It thereby 
specifies the period during which it is to remain in force and, 
accordingly, “amends and supplements” section 15 of the 
1945 agreement, which provided an opportunity for renego- 
tiation and termination of the terms and conditions of that 
contract at any time either party desired after March 1, 
1946. 

This conclusion is reinforced by an examination of the 
provisions of the War Labor Disputes Act (June 25, 1943, c. 
144, 57 Stat. 163, 165), under which possession of the mines 
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was taken by the United States. (See Executive Order No. 
9728 dated May 21, 1946, 11 F. R. 5593.) The provisions of 
that act contemplate, first, that the operations of plants and 
mines in Government possession shall continue without inter- 
ruption, and, second, that there shall be an equitable ap- 
proach to the problem of fixing terms and conditions of 
employment in such plants and mines. 

The contract here under discussion must be interpreted 
and applied in the light of those objectives. The War Labor 
Disputes Act sets forth in detail the method whereby changes 
in such terms and conditions of employment may be effected. 
It specifically provides, in section 5, that after possession has 
been taken by the Government “the Government agency 
operating such plant, mine, or facility, or a majority of the 
employees of such plant, mine, or facility or their represent- 
atives, may apply to the National War Labor Board for a 
change in wages or other terms or conditions of employment 
in such plant, mine, or facility.” This provision was 
designed to enable the National War Labor Board to take 
action from time to time to meet changing conditions. The 
successor to the National War Labor Board, for the purpose 
of making determinations under section 5 of the act, is now 
the National Wage Stabilization Board (see Executive Order 
No. 9672, dated December 31, 1945, 11 F. R. 221). That 
Board on May 31, 1946, issued an order promulgating the 
terms and conditions of employment established by the agree- 
ment of May 29, 1946. 

Nothing in the agreement of May 29 purports to limit or 
alter in any way the right and privilege of either party to 
the agreement under section 5 of the act to seek from time to 
time any necessary or desirable change in terms and condi- 
tions of employment. It may be that the guarantee which 
Congress has given in section 5 cannot be contracted away. 
That is a question which I do not have to decide in the present 
case because I do not believe that you and the union repre- 
sentative intended to contract 1t away. The agreement you 
entered into cannot possibly be so interpreted, under its 
terms. It must follow, therefore, that even though section 
15 of the 1945 agreement is not applicable, the employees 
of the mines may at any time apply to the National Wage 
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Stabilization Board to request changes in terms and condi- 
tions of employment. 
If I can be of further assistance to you, please let me know. 
~ Sincerely yours, 
TOM C. CLARK. 


DELEGATION OF AUTHORITY UNDER FEDERAL TORT CLAIMS 
ACT 


Under section 403 (a) of the Federal Tort Claims Act the head of a 
Federal agency may delegate to more than one subordinate official 
of the agency authority “to consider, ascertain, adjust, determine, 
and settle” claims. 

JANUARY 17, 1947. 

The SECRETARY OF THE INTERIOR. 

My Dear Mr. Secretary: I refer to your request for my 
opinion whether, under section 403 (a) of the Federal Tort 
Claims Act (approved August 2, 1946, c. 753, 60 Stat. 812, 
842), the head of a Federal agency may delegate to more 
than one subordinate official of the agency authority “to 
consider, ascertain, adjust, determine and settle” claims. 

Section 403 (a) reads in pertinent part as follows: 

“Subject to the limitations of this title, authority is hereby 
conferred upon the head of each Federal agency, or his 
designee for the purpose, acting on behalf of the United 
States, to consider, ascertain, adjust, determine, and settle 
any claim against the United States for money only, accruing 
on and after January 1,1945 * * *.” [Italics supplied.] 

This section does not require that the head of an agency 
shall designate a single individual to handle claims. The 
authority to adjust claims is vested in the head of the agency. 
The power of delegation is subject to his discretion. He may 
assign one claim to A and another to B, or he may delegate 
to them, respectively, the authority to adjust particular 
classes or groups of claims. Each becomes “his designee for 
the purpose” within the letter and also within the spirit of 
the statute. 

The question submitted by you is, therefore, answered in 
the affirmative. 

Sincerely yours, 
TOM C. CLARK. 
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CORRECTION OF MILITARY AND NAVAL RECORDS 


Section 207 of the Legislative Reorganization Act of 1946, which pro- 
vides for the correction of military and naval records when necessary 
to correct an error or to remove an injustice, is applicable to cases 
involving discharges or dismissals by reason of the sentence of a 
general court martial and authorizes the issuance of new discharges 
in lieu of those previously granted. 

The statute evidences an intention on the part of the Congress to free 
itself from the burden of dealing with such matters by private bills 
and to provide a method for their disposition by administrative action. 
Therefore, section 207 should be so construed, if possible, as to make 
unnecessary further resort to the old method. 

On the other hand, the correction of the record and the issuance of a 
new discharge should be regarded as acts of clemency, or in mitiga- 
tion, and not as affecting the conclusiveness of judgments of courts 
martial. Furthermore, the section is not to be construed as super- 
imposing a further means of review, freely available, upon procedures 
previously set up. 


Fresruary 24, 1947. 
The SECRETARY OF War. 
The SECRETARY OF THE Navy. 

GENTLEMEN : In your joint letter dated December 23, 1946, 
you request my opinion whether “entries in naval and military 
records resulting from the actions of general courts-martial 
and of statutory bodies such as boards of review established 
in accordance with the Servicemen’s Readjustment Act, 58 
Stat. 286, and boards appointed for the selection and for the 
retirement of officers” come within the purview of section 207 
of the Legislative Reorganization Act of 1946 (approved 
August 2, 1946, c. 753, 60 Stat. 812, 837). 

Section 207 reads as follows: 

“The Secretary of War, the Secretary of the Navy, and the 
Secretary of the Treasury with respect to the Coast Guard, 
respectively, under procedures set up by them, and acting 
through boards of civilian officers or employees of their re- 
spective departments, are authorized to correct any military 
or naval record where in their judgment such action is neces- 
sary to correct an error or to remove an injustice.” 

In connection therewith you call my attention to the follow- 
ing section of the same act : 

“Sec. 131. No private bill or resolution * * * author- 
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izing or directing * * * the correction of a military or 
naval record, shall be received or considered in either the 
Senate or the House of Representatives.” 

These two sections must be read together. They evidence 
an intention of the Congress to free itself from the burden of 
dealing with such matters by private bills and to provide a 
method for their disposition by administrative action. Of the 
private acts heretofore passed which might conceivably be 
said to relate to the correction of military or naval records a 
very large percentage have related to individuals who re- 
ceived discharges other than honorable. The act of April 4, 
1944, c. 171, 58 Stat. (pt. 2) 976, is typical of most such 
enactments. It reads as follows: 

“That in the administration of any laws conferring rights, 
privileges, and benefits upon honorably discharged sailors 
John Joseph Defeo, late of the United States Navy, shall 
hereafter be held and considered to have been honorably dis- 
charged from the naval service of the United States as a 
member of the United States Navy on the 5th day of April, 
1920: Provided, That no bounty, back pay, pension, or allow- 
ance shall be held to have accrued prior to the passage of this 
act.” 

A few private acts have taken the form indicated by the 
act of September 27, 1944, c. 434, 58 Stat. (pt. 2) 1022, copied 
below : 

“That the Secretary of War be, and he is hereby, authorized 
and directed to (1) grant to Perley M. Silver an honorable 
discharge certificate showing that he was honorably dis- 
charged from the United States Army as a private, Battery 
A, Three Hundred and- Eighth Regiment Field Artillery 
Seventy-eighth Division, on December 28, 1917, and (2) cor- 
rect the military record of the said Perley M. Silver so that 
such record will show that he was honorably discharged on 
such date by reason of disability for service on account of 
missing teeth.” 

Another group of private acts concerned the placement and 
advancement of officers on the retired list. The act of April 
14, 1924, c. 104, 43 Stat. (pt. 2) 1362, copied below, may be 
cited as an example: | 

“That the President be, and hereby is, authorized, by and 


506 Military and Naval Records 


with the advice and consent of the Senate, to appoint Ambrose 
I. Moriarty, second lieutenant, on the retired list of the 
Regular Army, a major on the retired list of the Regular 
Army, with retired pay from the date of said appointment, 
as now prescribed by law for a major of his length of service 
retired prior to July 1, 1922.” 

There have been some private acts relating to the correction 
of military and naval records which might not fall within one 
of the categories illustrated by the foregoing examples but 
their number in recent years, at least, has been negligible. 

By the Servicemen’s Readjustment Act of 1944 (approved 
June 22, 1944, c. 268, 58 Stat. 284, 286, as amended by the 
act of August 8, 1946, c. 882, 60 Stat. 982), the Congress 
took a long step toward freeing itself from the burden of 
dealing with these matters by private bills. Section 300 
provided that certain discharges and dismissals, including 
those by reason of the sentence of a general court martial, 
shall not preclude entitlement to benefits under the laws ad- 
ministered by the Veterans’ Administration in cases where 
the Administrator of Veterans’ Affairs shall determine that 
the individual involved was insane at the time of the commis- 
sion of the offense. Section 301 authorized the Secretary of 
War, the Secretary of the Navy and the Secretary of the 
Treasury, “after conference with the Administrator of Vet- 
erans’ Affairs,” to establish boards to review the type and 
nature of discharges granted to veterans and “to change, 
correct, or modify any discharge or dismissal, and to issue a 
new discharge in accord with the facts presented to the 
board”—excepting only a discharge or dismissal by reason 
of a sentence by a general court martial. Section 302 provided 
for the establishment of boards to review the decisions of 
retiring boards—subject to final “approval or disapproval 
and orders in the case” by the President. 

It follows from the foregoing that if section 207 of the 
Legislative Reorganization Act is to be given substantial 
effect as a substitute for the correction of military and naval 
records by private acts it must be held applicable to cases in 
which former servicemen have received discharges or dis- 
missals by reason of a sentence of a general court martial. 
It may be pointed out im this connection that the President 
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pro tempore of the Senate, with apparent acquiescence of all 
members present, has recently ruled that a private bill worded 
similarly to the act of April 4, 1944, supra, comes within the 
inhibition of section 131 of the Legislative Reorganization 
Act. He stated, in part: 

“It seems to the Chair that section 131 intends to put a 
definite termination to the introduction of private bills for the 
correction of military records, and it is the opinion of the 
Chair * * * that the bill proposed by the able Senator 
cannot be received.” (Cong. Rec. Feb. 10, 1947.) 

Senator Langer, who had introduced the bill, stated that 
he had taken the matter up with the legislative counsel and 
that there would be no appeal from the decision of the Chair. 
Senator White made the following statement. 

“Mr. President, I express my complete approval of the 
ruling of the Chair with respect to the matter just referred to 
by him. The denial of the right to introduce such private 
special bills is one of the great savings of the time and energies 
and thought of individual Senators, and of the Senate itself, 
which it was believed would be brought about by the Re- 
organization Act. It lifted from the Senate a tremendous 
mass of detail. I approved the principle when it was written 
into the act, and, as I have indicated, I approve the ruling of 
the Chair with respect to it.” (Cong. Rec. Feb. 10, 1947.) 

The language of section 207 is not so clear as might be 
desired, but I think it is adequate. If, for example, one is 
given a dishonorable discharge and it is later established that 
he should have been given an honorable discharge he has 
suffered an injustice. To change the record so as to show that 
(as now determined) he should have been given an honorable 
discharge can well come within the meaning of the words “to 
correct any * * * record” and “to correct an error or to 
remove an injustice.” 

The statute does not provide in terms that a new discharge 
shall be issued in conformity with the correction. I feel, 
however, that the power to do so must be implied. The Con- 
gress has not usually directed the issuance of a new discharge 
when providing relief by private acts but, in view of the 
absence here of a provision relating to the laws conferring 
rights upon veterans (see act of April 4, 1944, and section 
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300 of the Servicemen’s Readjustment Act, supra), a new 
discharge would seem necessary to insure that the correction 
is efficacious. Furthermore, the issuance of new discharges 
will accord with the more recent policy evidenced by section 
301 of the Servicemen’s Readjustment Act. 

On the other hand, the language of section 207 cannot be 
construed as permitting the reopening of the proceedings, 
findings, and judgments of courts martial so as to disturb the 
conclusiveness of such judgments, which has long been recog- 
nized by the courts. This conclusiveness of judgments of 
courts martial is indicated by the following excerpt from the 
opinion of the Supreme Court in Ea Parte Reed, 100 U. S. 
13, 28: 

“The court had jurisdiction over the person and the case. 
It is the organism provided by law and clothed with the duty 
of administering justice in this class of cases. * * * Its 
judgments, when approved as required, rest on the same basis, 
and are surrounded by the same considerations which give 
conclusiveness to the judgments of other legal tribunals, 
including as well the lowest as the highest, under like 
circumstances.” 

The correction of the record and the issuance of a new 
discharge may be regarded as acts of clemency, or in mitiga- 
tion, precisely comparable in effect to a successful appeal to 
the Congress for relief by private act. 

Section 207 is a remedial provision and, therefore, to be 
liberally construed with a view to effecting the intended 
purpose. As a substitute for a disapproved system (relief 
by private acts) it should be so construed, if possible, as to 
make unnecessary further resort to the old method. Stewart 
v. Hahn, 11 Wall. 493, 504; Palmer v. Hoffman, 318 U.S. 109, 
115. On the other hand, it should not be extended by con- 
struction so as to effect a result clearly beyond the purpose of 
the Congress. Furthermore, the words of the section, “under 
procedures set up by them” [the heads of the departments 
concerned | and “where in their judgment such action is neces- 
sary,” appear to afford an adequate means for insuring that 
the application of the section is limited to its intended scope 
as a substitute for relief by private acts. 

I may add that I have no doubt that in considering the 
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necessity and propriety of providing for relief under section 
207 in any particular case or class of cases you are entitled 
to take into account the need for maintaining systems of 
courts martial which will provide effective disciplinary 
measures as well as insuring justice to the individual. It was 
clearly not the intention of the Congress to make mandatory, 
upon requests by interested parties, the indiscriminate and 
wholesale reexamination of discharges or dismissals by reason 
of sentences of general courts martial. The remoteness of the 
time of the sentence, the improbability in such a case that the 
equities could be more fairly determined upon a reexamina- 
tion, and the practical efficacy or usefulness of a present exten- 
sion of clemency are factors which may properly be con- 
sidered. Furthermore, section 207 is not to be regarded as 
superimposing a further means of review, freely available, 
upon the procedures previously set up. For example, a sol- 
dier sentenced to death by court martial, whose sentence has 
been examined and approved by the Secretary of War and 
by the President, is not given by section 207 an automatic 
stay of execution or any right to further review. The regula- 
tions established under that section may, and in sai opinion 
should, reflect these considerations. 

For the foregoing reasons it 1s my opinion that entries in 
naval and military records resulting from the actions of 
general courts martial come within the purview of section 207 
of the Legislative Reorganization Act, at least to the extent 
hereinbefore indicated. I do not feel, however, that I should 
go beyond this or attempt to deal specifically with matters 
appertaining to the statutory boards mentioned in your letter 
except in particular cases as they may arise. In the considera- 
tion of any such cases I should wish to be fully informed 
regarding the facts, the practicability of granting the relief 
sought, and how (if at all) the Congress has previously dealt 
with petitions for legislative relief in similar matters. 

Sincerely yours, 


TOM C. CLARK. 
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ADMINISTRATIVE ALLOCATION DOWNWARD OF POSITION 
HELD BY VETERAN 


An administrative allocation or reallocation downward of a field 
position, subject to the Classification Act of 1923, as amended (5 
U. S. C. 678a), which is based solely on duties and responsibilities of 
the position, is a reduction in rank or compensation of the occupant 
of the position within the meaning of section 14 of the Veterans’ 
Preference Act of 1944 (5 U. 8. C. 863). 


Marca 31, 1947. 
THE PRESIDENT. 

My Dear Mr. Preswent: I have the honor to comply with 
your request for my opinion on a question submitted by the 
Civil Service Commission concerning section 14 of the Vet- 
erans’ Preference Act of 1944, approved June 27, 1944, c. 287, 
58 Stat. 387, 390 (5 U.S. C. 863). 

Section 14 provides that no employee entitled to preference 
thereunder shall be discharged, reduced in rank or compen- 
sation, etc., except for such cause as will promote the efficiency 
of the service and for reasons given in writing. Certain other 
procedural requirements are imposed, and the affected em- 
ployee is given a right of appeal to the Civil Service Com- 
mission. The Commission, after investigation and consider- 
ation of the evidence produced, is required to submit its 
findings and recommendations to the proper administrative 
officer. 

The question submitted by the Commission 1s as follows: 

“Is an administrative allocation or reallocation downward 
of a field position, subject to the Classification Act of 1923, 
as amended, which is based solely on duties and respon- 
sibilities of the position, a reduction in rank or compensation 
of the occupant of the position within the meaning of section 
14 of the Veterans’ Preference Act of 1944?’* 

The Classification Act; as amended, authorizes the heads of 
the Departments and independent establishments to adjust 
compensation in certain positions in the field services to cor- 
respond so far as may be practicable to the rates established by 
law for the departmental services in the District of Columbia __ 
(5 U.S. C. 678a). By Executive Order No. 9512, of January 


*A second question, submitted for consideration in the event of a negative 
answer, does not require an answer in view of the conclusion herein reached. 
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16, 1945, the heads of the departments and other agencies are 
required to comply with standards prescribed by the Civil 
Service Commission, and the Commission is authorized to 
determine by investigation the degree to which allocations 
comply with such standards, reporting any noncompliance to 
the President. 

It appears, however, that questions other than that of 
compliance with prescribed standards may arise in connection 
with allocations. The Commission, which has heretofore en- 
tertained appeals in such cases under section 14 of the Vet- 
erans’ Preference Act, makes the following explanation in the 
letter requesting that you obtain my opinion: 

“The scope of investigations, hearings and findings and 
recommendations in section 14 appeals from decisions of em- 
ploying agencies in allocation cases, is as follows: 

“The allocation or reallocation feature, unless the appellant 
states that he does not question it. This feature has to do 
with the correctness or incorrectness of the allocation or re- 
allocation of the position and it is purely a question of classifi- 
cation standards applicable to the duties and responsibilities 
of the position. 

“Any other matters pertinent to a determination as to 
whether an injustice has been done the appellant; such as that 
discrimination, personal prejudice or bias entered into the 
allocation or reallocation; that he was purposely assigned 
different duties and responsibilities so that it would be neces- 
sary to allocate his position downward; that duties were 
arbitrarily taken away from him so that allocation downward 
would be necessary; that he was purposely transferred to 
another position which it was known would be reduced in 
grade; the allocation or reallocation was based on adminis- 
trative action personal to the employee and not on the duties 
and responsibilities of the position, and any other pertinent 
complaints set. forth by the appellant.” 

An allocation downward is, in the view of the Commission, 
a reduction in rank or compensation. Its position was set 
forth as follows in a letter of October 25, 1945, addressed to 
the Comptroller General: 

“The Commission has accordingly held that an allocation 
or reallocation of a field position by administrative action 
which results in a reduction in grade is a reduction in rank 
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within the meaning of section 14 and has entertained appeals 
in such cases. This construction on the part of the Commis- 
sion is considered to be in accordance with the letter and 
spirit of the law which was designed to safeguard the rights 
of preference eligibles and provide a right of appeal to a 
tribunal outside of the employing agency.” (See 25 Comp. 
Gen. 620, 623, quoting the letter but not passing upon any 
question involved in this paragraph.) 

I concur in this view. If the allocation downward is 
tainted with injustice of the sort described in the Commis- 
sion’s letter to you (previously quoted) there is clear violation 
of the Veterans’ Preference Act. Nor do I perceive any 
reason for a different conclusion if it should appear that only 
unintended error was committed. In either case the veteran 
is accorded less compensation or rank than that provided by 
law, and the reduction is not, in the words of section 14, 
“for such cause as will promote the efficiency of the service.” 
Both cases fall within the plain words of the section. 

The objection has been raised by a Department of the 
Government that the Civil Service Commission when enter- 
taining appeals under section 14 is not authorized “to deter- 
mine the service, title and grade of a position” since the power 
to allocate positions in the field service is vested in the head 
of the department (act of July 3, 1980, c. 850, 46 Stat. 1003, 
1005) , subject only to the authority of the Commission under 
Executive Order No. 9512. However, in my opinion section 
14 clearly authorizes the Commission to submit to the head 
of a department findings and recommendations in connection 
with an allocation or proposed allocation which it regards as 
erroneous, when the incumbent of the position 1s a veteran; 
and section 18 of the statute provides that “all acts and parts 
of acts inconsistent with the provisions hereof are hereby 
modified to conform herewith.” 

For the foregoing reasons the question submitted by the 
Civil Service Commission is answered in the affirmative. 

Respectfully, 
TOM C. CLARK. 
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COMPENSATION OF EMPLOYEES DETAILED TO ASSIST 
FOREIGN GOVERNMENTS 


The act of August 8, 1946, c. 911, 60 Stat. 944, plainly authorizes the 
detailing of employees of the Weather Bureau to.cooperate with 
foreign governments, and must be construed as authorizing the 
placing of such employees on a leave-without-pay status and arrang- 
ing with the foreign government for payment of their compensation. 

Article I, Section 9, Clause 8, of the Constitution does not forbid the 
acceptance of compensation from a foreign government under an 
arrangement duly authorized by an act of the Congress. 


ApriL 17, 1947. 
The SECRETARY OF COMMERCE. 

My Dear Mr. Secretary: I refer to your request of April 
1 for my opinion regarding the propriety of placing certain 
employees of the Weather Bureau on a leave-without-pay 
status and detailing them to serve as expert meteorologists 
for the Government of Eire. The circumstances and the 
nature of the proposed arrangement are more fully indicated 
by the following excerpts from a memorandum prepared by 
the Solicitor of your Department: 

“The Director of the Meteorological Service, Department 
of Industry and Commerce of Eire, has requested the United 
States Weather Bureau of this Department to assist him in 
providing an adequate weather-forecasting service in aid 
‘of navigation, to promote safety and efficiency in interna- 
tional air navigation. The form of the requested cooperation 
is for the Department to provide volunteers from the per- 
sonnel of the Weather Bureau, who are trained in making 
and issuing weather forecasts and advices in aid of aviation, 
to serve for a temporary period of two years in the Meteor- 
‘ological Service of Eire, or until such time as the Director 
of that Service can train a sufficient number of citizens of 
Eire to take over the full and complete weather-forecasting 
service that is required for the safety of international avia- 
tion. Such interim cooperation is beneficial to the air 
transport interests of the United States and contributes 
to the safety of American citizens who travel to Europe by 
ar. .*. 

“It is understood that the employees in question would re-. 
tain their full United States citizenship and would not take 
any oath of allegiance to the Government of Eire.” 
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The following provisions of the act of August 8, 1946, 
c. 911, 60 Stat. 944, are applicable: 

“In order to promote safety and efficiency in air navigation 
to the highest possible degree, the Chief of the Weather 
Bureau, under the direction of the Secretary of Commerce, 
shall, in addition to any other functions or duties pertaining 
to weather information for other purposes * * * (4) 
establish and coordinate the international exchanges of 
meteorological information required for the safety and efli- 
ciency of air navigation; (5) participate in the development 
of an international basic meteorological reporting network, 
. Including the establishment, operation, and maintenance of 
reporting stations on the high seas, in polar regions, and in 
foreign countries in cooperation with other governmental 
agencies of the United States and the meteorological services 
of foreign countries and with persons engaged in air 
‘commerce * * *,” 

It is my understanding that the question has been raised 
only because of the proposal] that the foreign government pay 
the compensation of the detailed employees and the possi- 
bility of conflict with Article I, Section 9, Clause 8, of the 
Constitution, which reads as follows: 

“No Title of Nobility shall be granted by the United States: 
And no Person holding any Office of Profit or Trust under 
them, shall, without the Consent of the Congress, accept of 
any present, Emolument, Office, or Title, of any kind 
whatever, from any King, Prince, or foreign State.” 

I concur in the conclusion of your Solicitor that the pro- 
posed arrangement is authorized by law and that there is no 
conflict with the constitutional provision. The act of August 
8, 1946, plainly authorizes the detailing of the employees. It 
is silent on the question of compensation, although it must 
have been foreseen that questions relating thereto would 
arise. I think the required construction is that the Chief of 
the Weather Bureau, under the direction of the Secretary of 
Commerce, is left free to make appropriate arrangements 
with foreign governments respecting the payment, in whole 
or in part, of the compensation of employees detailed to 
cooperate with them. The constitutional provision was not 
intended to forbid, and by its terms does not forbid, the 
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ucceptance of compensation from a foreign government under 
an arrangement duly authorized by an act of the Congress. 
Sincerely yours, 
TOM C, CLARK. 


ADMISSION OF CITIZENS OF PANAMA TO CERTAIN CIVIL 
SERVICE EXAMINATIONS 


The Civil Service Commission is required under the terms of an agree- 
ment between this Government and the Government of Panama to 
admit citizens of the Republic of Panama to civil service examina- 
tions for employment by the Panama Canal and the Panama Railroad 
Company. 

May 15, 1947. 

THE PRESIDENT. 

My Dear Mr. Preswent: I have the honor to refer to your 
memorandum dated March 27, 1947, transmitting a letter to 
you from the Civil Service Commission dated March 27, 
1947, requesting my opinion as to whether the Commission 
is required to admit citizens of the Republic of Panama to 
civil service examinations for employment by the Panama 
Canal and the Panama Railroad Company. 

The question arises out of the following exchange of Notes 
between the Secretary of State and the Members of the Pana- 
manian Treaty Commission (53 Stat. 1856, 1857), in con- 
nection with the General Treaty between the United States 
and Panama, signed at Washington March 2, 1936, and pro- 
claimed July 27, 1939 (53 Stat. 1807) : 


“DEPARTMENT OF STATE, 
Washington, March 2, 1936. 
“Sirs: With reference to the representations made by you 
during the negotiation of the treaty signed today, regarding 
Panamanian citizens employed by the Panama Canal or by 
the Panama Railroad Company, I have the honor to state 
that the Government of the United States of America, in 
recognition of the special relationship between the United 
States of America and the Republic of Panama with respect 
to the Panama Canal and the Panama Railroad Company, 
maintains and will maintain as its public policy the principle 
of equality of opportunity and treatment set down in the 
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Order of December 23, 1908, of the Secretary of War, and in 
the Executive Orders of February 2, 1914, and February 20, 
1920, and will favor the maintenance, enforcement or enact- 
ment of such provisions, consistent with the efficient opera- 
tion and maintenance of the Canal and its auxiliary works 
and their effective protection and sanitation, as will assure 
to Panamanian citizens employed by the Canal or the Rail- 
road equality of treatment with employees who are citizens 
of the United States of America. 

“Accept, Sirs, the renewed assurances of my highest con- 
sideration. 

Corpett HULt. 


“The Honorable Doctor Ricarpo J. ALFARO. 
The Honorable Doctor Narciso Garay. 
Members of the Panamanian Treaty Commission, 
Washington, D.C.” 


“LEGATION oF PANAMA, 
Washington, March 2, 1936. 
“Sir: We have the honor to acknowledge the receipt of 
Your Excellency’s note of today’s date, reading as follows: 
Ce 0K Ot 
“In reply we have the honor to express the gratification of 
the Government of the Republic of Panama at the declara- 
tion of policy set forth in Your Excellency’s note under 
reference. 
“Accept, Sir, the renewed assurances of our highest con- 
sideration. 
R. J. ALFano. 
Narciso GaARAY. 
“The Honorable Corpetit HUvLt, 
Secretary of State, Washington, D.C.” 


These Notes were transmitted along with the General Treaty 
to the United States Senate and to the Assembly of Panama. 
The treaty was ratified by the President upon the advice and 
consent of the Senate on July 26, 1939, and by Panama on 
July 17, 1989. 

The precise issue is whether our obligation to the Republic 
of Panama to maintain as our “public policy the principle 
of equality of opportunity and treatment” set down in the 
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specified orders, requires the Civil Service Commission to 
admit citizens of Panama to civil service examinations for 
employment by the Panama Canal and the Panama Railroad 
Company. It is clear that the Commission, within its 
jurisdiction, is bound to take such action as is necessary to 
fulfill agreements which the United States makes with other 
nations; the only question is as to the scope of its obligation. 

The Civil Service Act contains no requirements as to 
citizenship. Pursuant to the President’s rule making power 
under that act, the Civil Service Rules (which are issued 
by the President) have provided from 1889 until -recently 
that only persons who are citizens of the United States or 
who owe allegiance to the United States may be admitted to 
civil service examinations. Effective May 1, 1947, the Presi- 
dent has provided in section 2.1 (a) of the new Civil Service 
Rules (Executive Order 9830, 12 F. R. 1259, 1262) that 

“The Commission is authorized to establish standards 
with respect to citizenship * * * which applicants 
must meet to be admitted to or rated in examinations.” 
Acting pursuant to this delegation of authority, the Com- 
mission, in section 2.103 (a) of its new Regulations (12 F. R. 
1270, 1281) which also became effective May 1, 1947, provided 
that 

“Persons admitted to competitive examinations must be 
citizens of or owe allegiance to the United States. However, 
citizens of the Republic of Panama may be admitted to 
examinations for employment by the Panama Canal and the 
Panama Railroad Company, and until June 30, 1947, citizens 
of the Republic of the Philippines may be admitted to any 
examinations.” 

The uniquely close and harmonious relationship between 
the United States and the Republic of Panama, arising out 
of the operation of the Panama Canal, has long been reflected 
in the regulations governing employment in the Panama 
Canal and the Panama Railroad Company. The order of 
the Secretary of War dated December 23, 1908, and the 
Executive Orders of February 2, 1914, and February 20, 1920, 
are to the general effect that employment of other than 
unskilled labor shall be restricted to citizens of the United 
States and of Panama. Copies of these orders are attached 
to this letter. 
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The orders referred to above, while recognizing the 
unusual relationship between the Republic of Panama and 
the United States, do not in terms extend to citizens of 
Panama equality of employment opportunity and treatment 
with respect to the Panama Canal and the Panama Railroad 
Company. In my opinion, however, the exchange of Notes 
of March 2, 1936, expressly establishes a policy of equality 
of employment opportunity and treatment. This conclusion 
is supported by the interpretation given to the Notes by the 
executive branch of the Government and by the Congress. 

These Notes were discussed by President Roosevelt in a 
message to the Congress accompanying his approval of the’ 
act of August 11, 1939 (53 Stat. 1409), which authorized the 
improvement and enlargement of the Panama Canal. That 
act provided “that all new personnel in such construction 
work occupying skilled, technical, clerical, administrative, 
and supervisory positions shall be citizens of the United 
States.” The President stated: 

“The order of the Secretary of War dated December 23, 
1908, and the Executive Orders of February 2, 1914, and 
February 20, 1920, extended to Panamanian citizens, with 
respect to the higher paid categories, opportunity for em- 
ployment and treatment in employment equal to that extended 
to American citizens. 

“Accompanying the General Treaty between the United 
States and Panama signed March 2, 1936, and ratified July 
27, 1939, is an exchange of notes between the two Govern- 
ments by which the United States has agreed to maintain as 
a principle of public policy the opportunity for employment 
and treatment in employment of Panamanian citizens which 
is set forth in the Order and Executive Orders noted above. 

“x * * Jt is my opinion that this provision [the act 
of August 11, 1939] is at variance with the policy to which 
this Government pledged itself in its note to the Govern- 
ment of Panama on March 2, 1936, the date of the signing 
of the General Treaty, since the Order and Executive Orders 
specifically provided equal opportunities for employment of 
Panamanian citizens in the very categories in which employ- 
ment would be denied them under the quoted provision of 
H. R. 5129. 


* & * * % 
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“* * * T propose, however, to request the Congress 


at its next session to amend the present law so as to bring it 
into conformity with the commitments entered into with 
Panama which pledge to the citizens of Panama opportunity 
and treatment in employment in the Canal administration 
and the Panama Railroad Company equal to that offered to 
citizens of the United States.” [Hearings, ibid., pp. 26-27. 
Public Papers and Addresses of Franklin D. Roosevelt, 1939 
v. pp. 442-443. ] 


It will be noted that President Roosevelt clearly understood 
that the Notes of March 2, 1936, required that citizens of 
Panama be given equality of opportunity for employment 
in the additional jobs involved in the new construction work. 

The Under Secretary of State, by his letter of May 9, 1947, 
has advised me with reference to the Notes of March 2, 1936, 
that 

“Examination of the minutes of the treaty negotiators 
indicates that their purpose was to provide for equality of 
employment opportunity and treatment with respect to the 
Panama Canal and the Panama Railroad, and that no dis- 
tinction was drawn between positions which are filled by 
examination and those which are not. In other words, the 
negotiators intended to expand the principles inaugurated 
in the earlier orders and practice. 

* * cA % * 


“In pursuance of this policy, the Department believes that 
this Government is specifically bound to admit Panamanian 
citizens to civil service examinations for Canal and Railroad 
positions. It was the clear intent of the parties negotiating 
the 1936 Treaty that the words ‘equality of opportunity and 
treatment’ should mean exactly that.” 

The provision of the act of August 11, 1939, referred to 
by President Roosevelt, was reconsidered by the Congress 
in connection with the bill (H. R. 8668, 76th Cong., 3d sess.) 
to appropriate funds for the civil functions administered by 
the War Department, including the new construction au- 
thorized by the act of August 11, 1939. As originally passed 
by the House of Representatives, the bill provided that no 
part of the funds appropriated therein should be used to 
pay any civilian for services rendered on the Canal Zone 
“while occupying a skilled, technical, clerical, administra- 

7980374935 
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tive, or supervisory position unless such person 1s a citizen of 
the United States of America.” When the bill was before the 
Senate Appropriations Subcommittee, the consistency of this 
provision with the Notes of March 2, 1936, was discussed at 
length. Also, the Subcommittee had before it the President’s 
message quoted above. Hearings, Senate Appropriations 
Subcommittee, 76th Cong., 3d sess. (1940), on H. R. 8668 
(War Department Civil Functions Appropriation Bill, 
1941), pp. 22-32. In the Senate, Senator Thomas, chairman 
of the Appropriations Subcommittee in charge of the bill, 
indicated that this provision was inconsistent with our com- 
mitment to Panama. 86 Cong. Rec. 4624. As the bill passed 
the Senate, it contained no specific reference to the act of 
August 11, 1939, but it provided that “no part of any appro- 
priation contained in this act shall be used directly or in- 
directly after May 1, 1941, except for temporary employ- 
ment in case of emergency, for the payment of any civilian 
for services rendered by him on the Canal Zone while oc- | 
cupying a skilled, technical, clerical, administrative, execu- 
tive, or supervisory position unless such person is a citizen 
of the United States of America or of the Republic of 
Panama * * *,” 

On April 20, 1940, before the conference committee acted, 
President Roosevelt transmitted to the President of the 
Senate a letter from the Director of the Bureau of the 
Budget, pointing out that as the bill then read the act of 
August 11, 1939, would have the effect of prohibiting the em- 
ployment of citizens of Panama in the enumerated Jobs dur- 
ing the period between the date of approval of the bill and 
May 1, 1941. To avoid this result, the Director of the Bureau 
of the Budget suggested the insertion of the following pro- 
vision: “That notwithstanding the provision in the act 
approved August 11, 1939 (53 Stat. 1409), limiting employ- 
ment in the above-mentioned positions to citizens of the 
United States from and after the date of the approval of 
said act, citizens of Panama may be employed in such posi- 
tions.” The Director further stated: 


“The proposed amendment of section 2 of H. R. 8668, as 
set forth above, is strongly recommended by the Secretary 
of State in order that the commitment of the United States 
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Government to the Government of Panama, under the Gen- 
eral Treaty of July 27, 1939, between the two Governments, 
with respect to equality of opportunity for employment and 
treatment of Panamanian citizens, shall not lapse between the 
date of approval of H. R. 8668 and May 1, 1941.” 8S. Doc. 
183, 76th Cong., 3d sess. (1940). 


The provision thus recommended by the Director of the 
Bureau of the Budget, with the approval of the President, 
was adopted by the Conference Committee. 

As finally enacted, the bill contained the amended pro- 
vision which was accepted by the House for the stated pur- 
pose of complying with our commitment to Panama, 86 Cong. 
Rec. 7248. The relevant part of the act read as follows 
(54 Stat. 511): 

“Sec. 2. No part of any appropriation contained in this 
Act shall be used directly or indirectly * * * except for 
temporary employment in case of emergency, for the pay- 
ment of any civilian for services rendered by him on the 
Canal Zone while occupying a skilled, technical, clerical, 
administrative, executive, or supervisory position unless such 
person 78 a citizen of the United States of America or of the 
Republic of Panama: Provided, however, (1) That, notwith- 
standing the provision in the act approved August 11, 1939 
(53 Stat. 1409), limiting employment in the above-men- 
tioned positions to citizens of the United States from and 
after the date of the approval of said Act, cetzzens of Panama 
may be employed in such positions, (2) that at no time shall 
the number of Panamanian citizens employed in the above- 
mentioned positions exceed the number of citizens of the 
United States so employed, if United States citizens are 
available in continental United States or on the Canal Zone; 
(3) that nothing in this Act shall prohibit the continued em- 
ployment of any person who shall have rendered fifteen or 
more years of faithful and honorable service on the Canal 
Zone; (4) that in the selection of personnel for skilled, tech- 
nical, administrative, clerical, supervisory, or executive posi- 
tions, the controlling factors in filling these positions shall be 
efficiency, experience, training, and education; (5) that all 
citizens of Panama and the United States rendering skilled, 
technical, clerical, administrative, executive, or supervisory 
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service on the Canal Zone under the terms of this act (a) 
shall normally be employed not more than forty hours per 
week, (b) may receive as compensation equal rates of pay 
based upon rates paid for similar employment in continental 
United States plus 25 per centum; (6) this entire section shall 
apply only to persons employed in skilled, technical, clerical, 
administrative, executive, or supervisory positions on the 
Canal Zone directly or indirectly by any branch of the United 
States Government or by any corporation or company whose 
stock is owned wholly or in part by the United States Gov- 
ernment: Provided further, That the President may suspend 
compliance with this section in time of war or national emer- 
gency if he should deem such course to be in the public 
interest.” [Italics supplied. ] 

Substantially identical provisions have appeared in all 
succeeding appropriation acts for the War Department (Civil 
Functions), the Navy Department and the Military Estab- 
lishment. The current appropriation acts are those of July 
16, 1946, c. 583, 60 Stat. 541 (Military Appropriation Act 
1947), July 8, 1946, c. 543, 60 Stat. 481 (Navy Department), 
and May 2, 1946, c. 247, 60 Stat. 160 (War Department, 
Civil Functions). See also Hearings, Senate Appropriations 
Committee, 76th Cong., 3d sess. (1940), on Military Estab- 
lishment Appropriation Bill, pp. 10, 399. 

In 1941, when the Senate was considering the War Depart- 
ment Civil Functions Appropriation Bill for the year ending 
June 30, 1942, Senator McCarran inserted in the Congres- 
sional Record a letter written by the Executive Director of 
the Civil Service Commission construing the appropriation 
provision quoted above: 

“For the classes of employment covered by the appropria- 
tion bill language, citizens of the Republic of Panama would 
be permitted to take civil-service examinations and acquire 
eligibility on civil-service employment lists. For the ap- 
pointments in question, citizens of Panama and citizens of 
the United States will have comparable status. * * *” 87 
Cong. Rec. 3395. 

Asserting that the provision “has been misconstrued and 
misapplied by the Civil Service Commission,” Senator Mc- 
Carran offered an amendment “That no part of these ap- 
propriations shall be used for the payment of any part of 
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the salary or wages of any alien occupying any position 
covered by this section if such alien has United States civil- 
service status.” 87 Cong. Rec. 3395. This amendment would 
have had the effect of precluding citizens of Panama from 
entrance to civil service examinations and from obtaining 
civil service status with respect to skilled, technical, clerical, 
administrative, executive, or supervisory positions in the 
Panama Canal and the Panama Railroad Company. The 
Senate accepted the amendment, with Senator Thomas who 
was in charge of the bill, stating that “in order that the 
matter may be considered, as it relates to treaty obligations, 
I have no objection to accepting the amendment for con- 
ference purposes.” [Italics supplied.] 87 Cong. Rec. 3396. 
In conference, the amendment was deleted. H. Rept. 537, 
77th Cong., 1st sess. (1941) 3. Thus, the provision which was 
inserted in the appropriation acts to comply with the Notes 
of March 2, 1936, was interpreted by the Civil Service Com- 
mission as requiring the admission of citizens of Panama to 
civil service examinations for positions in the Panama Canal 
and the Panama Railroad. When this interpretation was 
challenged, the Congress by rejecting an amendment which 
would have reversed this interpretation, must be deemed, 
under ordinary rules of construction, to have concurred in 
it. See Cudahy Packing Co. v. Holland, 315 U.S. 357, 366 
(1942). Accordingly, it is clear from these statutory pro- 
visions and their legislative history that the Congress has 
concurred in the conclusion that to fulfill our agreement with 
Panama, citizens: of Panama should be admitted to civil 
service examinations for positions in the Panama Canal and 
the Panama Railroad. 

It is my opinion, therefore, that the Civil Service Commis- 
sion is required to admit citizens of the Republic of Panama 
to civil service examinations for employment by the Panama 
Canal and the Panama Railroad Company. 

A further matter should be called to your attention. As 
noted above, the successive appropriation acts have regularly 
suspended the requirement of the act of August 11, 1939, 
that only American citizens be employed in the new con- 
struction authorized by that act. If the Congress should 
fail to include a similar suspension provision in future 
appropriation acts, and if the aet of August 11, 1939, remains 
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unchanged, only American citizens will be eligible for new 
jobs in the specified categories in connection with the im- 
provement and enlargement of the capacity of the Panama 
Canal. 

Respectfully yours, 
TOM C. CLARK. 


ORDERS IN EFFECT PRIOR TO THE 1936 TREATY 


The order of the Secretary of War dated December 23, 
1908, reads: 

“By authority of the President, it is ordered : 

“That the Executive Order of February 8, 1908, restricting 
the personnel of gold employees to American Citizens be 
amended to read as follows: 

“ “On and after this date, the employment by the Isthmian 
- Canal Commission of skilled laborers, clerks, and all others 
who have heretofore been known as gold employees of the 
Commission shall be restricted to American citizens and 
citizens of Panama, except where American or Panamanian 
labor or services of the character required is not available. 

“ ‘Foreign employees now upon the pay-roll of the Com- 
mission shall not be affected by this order, save in the event 
of any reduction of force preference shall be accorded to 
American citizens and citizens of Panama.’ 

RosBertT SHaw OLIVER, 
Acting Secretary of War.” 


Executive Order No. 1888, February 2; 1914, providing » 
conditions of employment for the permanent forces for the 
Panama Canal, provided in part as follows: 

“6. All employees who receive over $75.00 per month or 
over 40c. per hour must be citizens of the United States or 
the Republic of Panama, and such citizens will be given 
preference for employment in all grades. Aliens may not be 
employed in such grades unless 

“(a) they have occupied similar positions during the con- 

struction of the Canal for two years or more, or _ 
_ “(b) in case of emergency, in which latter case they must 
be replaced by citizens of the United States or Republic of 
Panama as early as practicable.” , 

An Executive order of February 20, 1920, amended para- 
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graph 6 of Executive Order No. 1888 by changing the rate | 
of compensation to $960 a year or 40 cents an hour. 

The texts of these orders are collected in the Hearings 
before the Senate Appropriations Subcommittee, 76th Cong., 
3d sess. (1940), on H. R. 8668 (War Department Civil Func- 
tions Appropriation Bill (1941), pp. 140-145). 


ISSUANCE OF PATENTS TO GOVERNMENT EMPLOYEES 


An application filed by an inventor at a time when he is not a Govern- 
ment employee may, if still pending when he enters the Government 
service, be treated as coming within the act of April 30, 1928, 45 Stat. 
467, to the extent that a patent may be issued without payment of 
the final fee, provided (1) the employee amends his application by 
inserting therein the stipulation that the invention may be manu- 
factured and used for governmental purposes without payment to 
him of any royalties thereon, and (2) the head of the Department 
certifies that such invention is used or liable to be used in the public 
interest. 

May 22, 1947. 

The SECRETARY OF COMMERCE. 

My Dear Mr. Secretary: In your letter of March 31 you 
requested my opinion whether an application filed by an 
inventor at a time when he is not a Government employee 
may, if still pending when he enters the Government serv- . 
ice, be treated as coming within the act of April 30, 1928, c. 
460, 45 Stat. 467 (35 U.S. C. 45), to the extent that a patent 
may be issued without payment of the final fee. 

The act of April 30, 1928, reads as follows: 

“The Commissioner of Patents is authorized to grant, sub- 
ject to existing law, to any officer, enlisted man, or employee 
of the Government, except officers and employees of the 
Patent Office, a patent for any invention of the classes men- 
tioned in section 4886 of the Revised Statutes, without the 
payment of any fee when the head of the department or inde- 
pendent bureau certifies such invention is used or lable to be 
used in the public interest: Provided, That the applicant in 
his application shall state that the invention described there- 
in, if patented, may be manufactured and used by or for the 
Government for governmental purposes without the payment 
to him of any royalty thereon, which stipulation shall be in- 
cluded in the patent.” 
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Your Solicitor has concluded that the question should be 
answered in the affirmative provided (1) the employee 
amends his application for a patent by inserting therein the 
stipulation that the invention described in said application, 
if patented, may be manufactured and used by or for the 
Government for governmental purposes without payment to 
him of any royalties thereon—which stipulations shall be in- 
cluded in the patent; and (2) the head of the Department 
certifies that such invention is used or liable to be used in the 
public interest. 

A statement made in an authorized amendment is to be 
regarded as made in the application; and the statute pre- 
scribes no particular time for the certification by the head of 
the Department. Therefore, the case submitted by you falls 
within the language of the statute. 

The question has been raised because of statements made 
in the opinion of January 14, 1936, 38 Op. A. G. 402. That 
opinion involved some cases which did not fall within the 
letter of the statute, e. g., where the employee leaves the serv- 
ice before a patent is obtained. The opinion pointed out that 
officers and employees in the course of their employment fre- 
quently detect insufficiencies or inefficiencies in means and 
methods used and conceive ideas for improvement, but often 
under circumstances in which a resulting invention, although 
conceived with relation to public use, is the private property 
of the employee, and that these considerations had been urged 
upon the Congress as warranting the proposed legislation. 

The employee whose case is before me could have made 
his invention, or conceived the idea which resulted in the 
invention, during a prior period of service. In such cir- 
cumstances the case might clearly fall within what appears 
to have been the primary purpose, as well as the letter, of the 
statute. It would hardly be practicable, however, to ad- 
minister the law by including or excluding upon such con- 
siderations cases which fall equally within its letter. 

It was said in the opinion of January 14, 1936, that the 
statute “must contemplate the meeting of all requirements at 
the time the application is made, not only with respect to the 
applicant’s agreement and the certification by the head of the 
Department or independent bureau, but also with respect to 
the status of the applicant, determinative of his right to 
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proceed under the statute.” I think it 1s obvious, however, 
that the Attorney General had particularly in mind an em- 
ployee who leaves the service before the patent is issued— 
and, under that opinion, does not thereby lose his eligibility. 
Thus it was later stated in the same opinion: “As I have 
indicated, the ehgibility of an applicant for a patent to pro- 
ceed without payment of fees is ordinarily to be determined 
as of the time of the application.” [Italics supplied.] The 
opinion did not deal with the question presented by an 
amendment of the application. 

Certainly there is, in general, no reason for denying the 
efficacy of an amendment to conform a patent application 
to the requirements of the act of April 30, 1928, and I per- 
ceive no reason for an exception in this case. 

For the foregoing reasons I concur in the conclusion of 
your Solicitor hereinbefore set forth. 


Sincerely yours, 
TOM C. CLARK. 


FEDERAL TORT CLAIMS ACT 


The Federal Tort Claims Act (60 Stat. 842) does not repeal or otherwise 
affect the authority of the Inland Waterways Corporation to 
adjust administratively tort claims in amounts exceeding $1,000. 


May 26, 1947. 
The SEcRETARY OF COMMERCE. 

My Dear Mr. Secretary: I refer to your request of May 6 
for my opinion whether the Federal Tort Claims Act (ap- 
proved August 2, 1946, c. 753, secs. 401-424, 60 Stat. 812, 
842) affects the authority of the Inland Waterways Corpora- 
tion to settle tort claims in amounts exceeding $1,000. 

Concerning the status of, and the general authority here- 
tofore exercised by, the Inland Waterways Corporation you 
state; 

“The Inland Waterways Corporation is a wholly owned 
Government Corporation. Pursuant to Reorganization 
Plan No. IT (4 F. R. 2732 (1939) ), its functions and obliga- 
tions were transferred to the Department of Commerce to 
be administered under the supervision and direction of the 
Secretary of Commerce. The Corporation has plenary 
power to conduct the business of a common carrier by water. 
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It may sue and be sued in its corporate name; make contracts; 
acquire, hold, and dispose of property; incur obligations, 
borrow money for temporary purposes, and issue notes or 
other evidences of indebtedness therefor; and, in the event 
anything of consequence was not specifically provided for 
in the act creating the Corporation, it has ‘such powers as may 
be necessary or incidental to fulfill the purposes of its 
creation’ (49 U.S. C. 155). | 

“Prior to the Federal Tort Claims Act the Corporation, as 
a common carrier by water, compromised and settled all 
claims in contract and tort that arose in the ordinary course 
of its business transactions. Asa result of the Federal Tort 
Claims Act, some doubt has arisen as to the exercise of the 
authority of the Corporation to settle and compromise tort 
claims of the type described in the act.” 

The Federal Tort Claims Act (so designated by the 
statute) is contained within Title IV of the Legislative Re- 
organization Act of 1946. That title is divided into four 
“parts.” Part 2 provides for settlement by the heads of 
Federal agencies of tort claims of $1,000 or less. Part 3 
authorizes suits against the United States on tort claims re- 
gardless of the amount involved except claims presented to 
and pending before a Federal agency under part 2. It also 
authorizes the Attorney General, with approval of the court, 
to compromise or settle “any claim cognizable under this 
part, after the institution of any suit thereon.” 

Parts 1 and 4 contain definitions and general provisions. 
Pertinent here is the provision in section 402, of part 1, 
that “Federal agency” includes “corporations whose primary 
function is to act as, and while acting as, instrumentalities or 
agencies of the United States.” 

Section 403 (a), of part 2, 1s copied below. 

“Subject to the limitations of this title, authority is hereby 
conferred upon the head of each Federal agency, or his de- 
signee for the purpose, acting on behalf of the United States, 
to consider, ascertain, adjust, determine, and settle any claim 
against the United States for money only, accruing on and 
after January 1, 1945, on account of damage to or loss of 
property or on account of personal injury or death, where 
the total amount of the claim does not exceed $1,000, caused 
by the negligent or wrongful act or omission of any employee 
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of the Government while’ acting within the scope of his office 
or employment, under circumstances where the United 
States, if a private person, would be liable to the claimant for 
such damage, loss, injury, or death, in accordance with the 
law of the place where the act or omission occurred.” 

Section 424, of part 4, reads in pertinent part as follows: 

“Sec. 424 (a). All provisions of law authorizing any Fed- 
eral agency to consider, ascertain, adjust, or determine claims 
on account of damage to or loss of property, or on account of 
personal injury or death, caused by the negligent. or wrong- 
ful act or omission of any employee of the Government while 
acting within the scope of his office or employment, are hereby 
repealed in respect to claims cognizable under part 2 of this 
title and accruing on and after January 1, 1945, including, 
but without limitation, the provisions granting such authori- 
zation now contained in the following laws: * * * 
[enumerating several prior statutes relating to the adminis- 
trative adjustment of tort claims in amounts of $1,000 or 
less]. 

“(b). Nothing contained herein shall be deemed to repeal 
any provision of law authorizing any Federal agency to 
consider, ascertain, adjust, settle, determine, or pay any claim 
on account of personal injury or death, in cases in which 
such damage, loss, injury, or death was not caused by any 
negligent or wrongful act or omission of an employee of the 
Government while acting within the scope of his office or em- 
ployment, or any other claim not cognizable under part 2 of 
this title.” [Italics supplied. | 

Section 421 provides that Title IV shall not apply to “any 
claim arising from the activities of the Tennessee Valley Au- 
thority” or to eleven other designated classes of claims, some 
of which might conceivably affect the Inland Waterways Cor- 
poration as well as the executive departments and other 
agencies. However, the section is without bearing on the 
specific question which has been presented for my considera- © 
tion, that is, whether the statute repeals the authority hereto- 
fore vested in the Inland Waterways Corporation to adjust 
tort claims exceeding $1,000 in amount. That question 
depends on section 424. 

Section 424 specifically repeals certain enumerated statutes 
which authorized the settlement of claims by various agencies 
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in stipulated maximum amounts of $1,000 or less. It also 
repeals “all provisions of law * * * in respect of claims 
cognizable under part 2 of this title.” A claim for more than 
$1,000 is not “cognizable under part 2” and, therefore, a pro- 
vision of law in respect of such a claim is not repealed. This 
conclusion finds further support in the subsequent provision 
(subsection b) to the effect that nothing contained therein 
shall be deemed to repeal any provision of law authorizing 
any Federal agency to adjust claims in cases where the dam- 
age, etc., was not caused by any negligence or wrongful act 
or omission of an employee, “or any other claim not cog- 
nizable under part 2 of this title.” [Italics supplied. | 

It has been suggested that the draftsmen of the act may 
have intended the word “cognizable” to refer to “the character 
of the claims mentioned in part 2, rather than the amount, in 
other words to ‘any claims against the United States for 
money only, accruing on and after January 1, 1945, on ac- 
count of damage to or loss of property or on account of per- 
sonal injury or death caused by the negligence or wrongful 
act or omission of any employee of the Government,’ etc.” 

The suggested interpretation, however, would not accord 
with the ordinary usage of that word, and the legislative his- 
tory of the statute does not warrant it. If it was intended to 
repeal all statutes relating to such claims without regard 
to the amount and thereafter to permit no one but the Attor- 
ney General to settle claims over $1,000, and then only after 
suit had been brought, the provisions in section 424 (a) and 
(b) should have read, respectively, “claims cognizable under 
this title” and “any other claim not cognizable under this 
title.” This would have been clear. However, the ad- 
ditional words, “part 2 of,” were used in each instance. 

It is a settled rule of statutory construction that, in inter- 
preting a statute, effect must be given 1f possible to all of the 
words used. Under this rule it is not permissible to assume 
that the words “part 2 of” were used without purpose, or to 
adopt a strained construction which renders those words 
meaningless. 

Furthermore, the statute uses “cognizable” in several in- 
stances with apparent careful choice of accompanying words 
each time to denote precisely a meaning that 1s clear if the 
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words are given their ordinary significance. Thus, section 
420, under part 4 (“Provisions Common to Part 2 and Part 
3”), imposing a statute of limitations, refers to claims “cog- 
nizable under this ¢ifle.” On the other hand, section 413, of 
part 3 (“Suits On Tort Claims Against the United States”), 
authorizes the Attorney General to compromise or settle 
claims “cognizable under this part.” [Italics supplied. | 

Moreover, the authority given the Attorney General by this 
statute to compromise or settle claims is limited to those in 
which suit has already been brought and is subject to the 
approval of the court. It seems unlikely that the Congress 
intended this general provision, relating only to claims in 
litigation, to replace the specific statutory authority pre- 
viously given to various departments and agencies to settle 
claims involving more than $1,000 without litigation. 

It should be noted that statutes other than the act creating 
the Inland Waterways Corporation authorized administra- 
tive settlement of tort claims in amounts of more than $1,000. 
Thus, 34 U.S. C. 599 authorized the Secretary of the Navy to 
determine the amounts due on claims (not exceeding $3,000 
in amount) for damages for which Navy vessels were found 
to be responsible... That statute was not included among 
those expressly repealed in section 424 (a). However, 34 
U.S. C. 600, which authorized the Secretary of the Navy to 
adjust tort claims (not exceeding $500 in amount) “other 
than such as are occasioned by vessels of the Navy,” is 
included among those set forth as repealed. 

Both of the foregoing provisions related to Navy claims; 
one followed immediately after the other in the United States 
Code; and the language of the repealed statute, “other than 
such as are occasioned by vessels of the Navy,” contained a 
clew, if one were needed, to the existence of the other. 
Furthermore, the first mentioned provision (34 U.S. C. 599) © 
appears in the Statutes at Large immediately preceding an- 


1 Section 7 of the act of July 3, 1944, c. 399, 58 Stat. 723, 726 (46 U.S. C. 
797) authorized the Secretary of the Navy to adjust claims for damages caused 
by vessels of the Navy, etc., not exceeding one million dollars in amount, but 
the section provided that the authority thereof ‘shall be supplementary to, 
and not in lieu of all other provisions of law authorizing consideration, adjust- 
ment, determination, settlement, and payment of claims.’’ It may be noted 
that this statute, too, was omitted from those expressly repealed in Section 
424 (a). 
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other statute of the same date, appearing on the same page 
(42 Stat. 1066). relating to administrative settlement of tort 
claims not exceeding $1,000, and the latter statute is set forth 
in section 424 (a) of the Federal Tort Claims Act as repealed. 
(The repeal provisions refer to all the enumerated statutes 
by their public numbers and include citations to both the 
Statutes at Large and the United States Code.) 

If it was intended that the act providing for administrative 
adjustment of Navy claims up to $3,000 should be wholly 
superseded, there was no apparent reason for not including 
it among those enumerated in section 424 (a). The failure 
-to include it, under the circumstances, can hardly be dis- 
missed as an oversight. It must, I think, be regarded as de- 
liberate, and consistent with an understandable purpose, 
evidenced by the other provisions previously considered, to 
repeal zn toto only those laws authorizing administrative 
settlement of claims in amounts of $1,000 or less. 

Statutes less clear upon the point than this, providing for 
administrative settlement of claims, have heretofore been 
construed as repealing prior laws only to the extent necessary 
to avoid duplication of remedies. 39 Op. A. G. 102 and other 
precedents therein cited. The Congress was no doubt aware 
of this practice and anticipated the fact that this statute, too, 
would probably be interpreted in the light of the past practice 
unless very clear language should be used to indicate a con- 
trary intention. Viewed in this light, the language of the 
statute clearly indicates that the Congress attempted here by 
precise words to make manifest that which has heretofore 
been spelled out by resort to a principle laid down by the 
Supreme Court in cases cited in 39 Op. A. G. 102. 

For the foregoing reasons it is my opinion that the Federal 
Tort Claims Act does not repeal or otherwise affect the au- 
thority of the Inland Waterways Corporation to adjust 
administratively tort claims in amounts exceeding $1,000. 

Sincerely yours, 
DOUGLAS W. MCGREGOR, 
Acting General General. 
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PROSECUTION OF CLAIMS BY RETIRED ARMY OFFICERS 


Retired officers of the Regular Army are prohibited by section 109 of 
the Criminal Code (18 U. S. C. 198) from appearing as counsel before 
Army retiring boards, the Secretary of War’s Disability Review 
Board, and the Secretary of War's Discharge Review Board. 

Assuming arguendo that the Congress, in enacting section 109, was 
primarily concerned with protecting the United States against the 
exercise of improper influence in the prosecution of claims for money, 
the Attorney General would be extremely reluctant to concede that 
the Congress had no other type of claim in mind. A decision on the 
point is unnecessary in this opinion. 


JUNE 10, 1947. 
The SECRETARY OF War. 

My Dear Mk. Secretary: This is in response to your letter 
of October 3, 1946, in which you request my opinion as to 
the applicability of section 109 of the Criminal Code (18 
U.S. C. 198) to the appearance, as legal counsel, of retired 
officers before Army retiring boards and other Army boards, 
as, for example, those created pursuant to sections 301 and 302 
of the Servicemen’s Readjustment Act of 1944 (act of June 
22, 1944, 58 Stat. 256-287), as amended (38 U.S. C. Supp. V, 
693h, 6931). Enclosed with your letter is an opinion of the 
Judge Advocate General upon the question, and a brief pre- 
pared by a retired officer who is now engaged in the private 
practice of law. The brief supports the view that the statute 
does not apply to the appearance of retired officers before 
such boards, and the opinion of the Judge Advocate General 
concurs in this view. 

The question presented is important to the proper internal 
administration of the War Department since it involves the 
eligibility of members of the military establishment, 1. e., 
retired officers, to appear before Army boards. 

Section 109 of the Criminal Code provides: 

“Whoever, being an officer of the United States, or a per- 
son holding any place of trust or profit, or discharging any 
official function under, or in connection with, any executive 
department of the Government of the United States, or 
under the Senate or House of Representatives of the United 
States, shall act as an agent or attorney for prosecuting 
any claim against the United States, or in any manner, or 
by any means, otherwise than in discharge of his proper 
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official duties, shall aid or assist in the prosecution or sup- 
port of any such claim, or receive any gratuity, or any share 
of or interest in any claim from any claimant against the 
United States, with intent to aid or assist, or in considera- 
tion of having aided or assisted, in the prosecution of such 
claim, shall be fined not more than $5,000, or imprisoned 
not more than one year, or both. Members of the National 
Guard of the District of Columbia who receive compensa- 
tion for their services as such shall not be held or construed 
to be officers of the United States, or persons holding any 
place of trust or profit, or discharging any official function 
under or in connection with any executive department of 
the Government of the United States within tke provision 
of this section.” 

It is conceded that a retired officer of the Army is “an 
officer of the United States” within the meaning of this 
statute (cf. Zyler’s Case, 18 Ct. Cl. 35 (1883); ln re 
Winthrop, 31 Ct. Cl. 35 (1895) ; 29 Op. A. G. 397 (1912)). 
The sole question for determination is whether a retired 
officer, by appearing as counsel before an Army retiring 
board or other boards would be aiding or assisting in the 
prosecution or support of a claim against the United States. 

The meaning of the term “claim against the United 
States” as used in section 109 of the Criminal Code has 
never been judicially determined, and the legislative his- 
tory of the statute fails to shed any hght upon the ques- 
tion. It is contended in the brief submitted with your 
letter that the term “claim against the United States” as 
used in section 109 should be limited in meaning to a “de- 
mand for money” and that since none of the Army boards 
referred to is authorized to receive demands for money or 
to recommend that money be paid, persons asserting rights 
before such boards would not be engaged in the prosecu- 
tion of claims against the United States. 

While it may be that Congress, in enacting section 109, 
was primarily concerned with the problem of protecting the 
United States against the exercise of improper influence in 
the prosecution of claims for money, I would be extremely 
reluctant, as chief prosecuting officer of the Government, to 
concede that Congress had no other type of claim in mind. 
But assuming, merely for the purpose of argument, that the 
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definition contended for is the proper one, I am satisfied that 
persons who appear before Army retiring boards are, in fact, 
prosecuting claims for money. For this reason, it is unnec- 
essary for me to determine at this point whether the word 
“claim” as used in section 109 should be more broadly defined. 

In considering the nature of Army retiring boards, the pur- 
pose which they are intended to serve, and the effect of their 
decisions, it 1s important to note that such boards have 
nothing whatever to do with the case of an officer who 
reaches the statutory retirement age or who has completed 
required periods of active service. In these situations, the 
officer’s record will speak for itself. If it discloses that he 
has reached retirement age or completed a required period 
of active service, he is entitled, as a matter of law or dis- 
cretion, and without regard to his physical condition, to be 
placed upon the retired hst (AR 605-245, June 17, 1941, 
pars. 1-8). It may be noted also that retiring boards are 
not convened in the situations contemplated by the Joint 
Resolution of July 29, 1941 (55 Stat. 606), which suspended 
section 24 (b) of the National Defense Act (10 U.S. C. 571) 
for the period of the emergency. 

Except in the cases mentioned above, no officer of the 
Regular Army can be retired from active service unless his 
physical or mental condition demands it. If an officer’s 
physical condition 1s such that he can no longer perform his 
duties with the efficiency that Army service requires, it 1s in 
the interest both ot the Army and the officer that he be re- 
heved of further active duty. And it is only just, if the 
officer’s ability to earn a livelihood upon his return to civilian 
life has been impaired, that he, no less than the officer whose 
age affects his earning power, should receive retirement pay. 
Accordingly, Congress in recognition of this obligation, has 
provided that officers who are incapacitated as the result of 
an incident of service shall be retired from active service with 
(5 per cent of the pay of the rank upon which they are retired 
(R. 8S. 1251, 1274; 10 U.S. C. 933, 9715 section 15 of the Pay 
Readjustment Act of 1942, as amended; 37 U.S. C. 115). 
Moreover, in apparent recognition of a greater obligation to 
the officer disabled in line of duty than to those who, for ex- 
ample, are retired by operation of law or upon their own 
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application, Congress has provided that his retirement pay 
shall be exempt from Federal taxation (26 U. S. C. 22 (b) 
(5)). (See also 54 Stat. 761, 5 U. S. C. 59 (a) excepting 
from statutory limitations upon the right to receive dual 
Federal salaries, among others, officers retired for disability 
incurred in combat with an enemy of the United States, and 
compare 7 Comp. Gen. 735.) 

Retiring boards are authorized to “inquire into and deter- 
mine the facts touching the nature and occasion of the dis- 
ability of any officer who appears to be incapable of per- 
forming the duties of his office * * *” (R. §. 1248; 10 
U.S. C. 963). Their findings are conclusive, as to the facts, 
and are based upon the officer’s medical history and such other 
evidence as may be adduced at the hearing (AR 605-250, 
March 28, 1944, pars. 21-23). On this record, the board must 
find “whether or not the officer is incapacitated for active 
service; and if so, whether said incapacity is (or is not) the 
result of an incident of service, the cause of such incapacity, 
and whether such cause is an incident of service. The Board 
is also required to find and report the date on or about which 
the incapacity originated,and * * *  statein the findings 
whether or not, in its opinion, such incapacity is permanent” 
(7d., par. 29). When these findings have been made, the 
proceedings and decision of the board must then be trans- 
mitted to the Secretary of War, who is required to present 
them to the President for his approval or disapproval and 
orders in the case (R. S. 1250; 10 U.S. C. 965). 

To argue that since retiring boards are not authorized to 
receive demands for money, or to recommend that money be 
paid, the officer who appears before them is not engaged in 
the prosecution of a claim, is to ignore the realities of the 
situation. If a retiring board finds that an officer is in- 
capacitated for active service and that his incapacity is the 
result of an incident of service, and its decision is approved 
by' the President, the Adjutant General will issue an order 
placing the officer on the retired list (R. S. 1251; 10 U.S. C. 
933; AR 605-250, March 28, 1944, pars. 34, 36). The officer 
will thereafter receive, automatically, the retirement pay to 
which he is entitled by statute. If, however, the retiring 
board finds that an officer’s incapacity is not the result of an 


40 Op. A.G. The Secretary of War 537 


incident of service, and its decision is approved by the Presi- 
dent, the officer will be retired from active service, or wholly 
retired from the service, as the President may determine (R. 
S. 1252; 10 U.S. C. 934). 

It is quite obvious from the foregoing that the findings of 
retiring boards are not only determinative of the officer’s 
physical status but also of the amount of pay which he will 
thereafter receive. The decision of the retiring board is 
thus a matter of very vital concern to the officer called before 
it. An officer who is wholly retired is entitled to receive 
only one year’s pay and allowances of the highest rank held 
at the time of retirement (R. S. 1275; 10 U.S. C. 984) in 
contrast to the tax exempt three-fourths active duty pay to 
which he would be entitled had the retiring board found that 
his disability was incurred as an incident of his service. 
The officer will therefore endeavor to convince the board 
either that he is not incapacitated or that his disability was 
contracted in line of duty. Indeed, so important is the mat- 
ter to the officer that if he has any doubt concerning its prob- 
able outcome, he is usually quite willing to pay for legal as- 
sistance in the presentation of his case. It is true that there 
are other benefits which accompany retirement status, but 
the right to retirement is nonetheless, essentially, the right 
to retirement pay—an income which normally continues for 
life. Retirement status without retirement pay would be 
relatively meaningless. To say, therefore, with so much 
depending upon the findings of a retirement board, that an 
officer who is called before one is not prosecuting a claim 
against the United States is to take a wholly artificial view 
of the nature of the proceedings, and one which, in my opin- 
ion, Should not prevail. From this it follows that those who 
represent such officers are within the interdiction of section 
109 in that they “aid or assist in the prosecution or support” 
of a claim against the United States. 

Section 109 is also applicable, for similar reasons, to 
those who represent officers seeking review of the findings 
of retiring boards by THe Secretary of War’s Disability 
Review Board created pursuant to section 302 of the Service- 
men’s Readjustment Act of 1944. The Review Board pos- 
sesses the same power and authority as the boards whose 
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action they review, and vetirement pay follows automatically 
from Presidential approval of the findings of the review 
board. 

Turning now to a consideration of the question whether a 
retired officer may represent a serviceman before The Secre- 
tary of War’s Discharge Review Board created pursuant to 
section 301 of the Servicemen’s Readjustment Act: Section 
1503 of the Servicemen’s Readjustment Act provides that “a 
discharge or release from active service under conditions other 
than dishonorable shall be a prerequisite to entitlement to 
veterans’ benefits provided by this act or Public Law Num- 
bered 2, Seventy-third Congress, as amended.” The kind 
of discharge received is thus a matter of very great impor- 
tance to the serviceman. “Not only will an unfavorable dis- 
charge stigmatize the recipient in his business life and social 
relations, but most of the benefits provided by law for veter- 
ans and their dependents are conditioned upon the receipt of 
a favorable discharge by the person on whose service the 
claim is based.” Kimbrough and Glen, American Law of 
Veterans (1946) sec. 190. 

It is the function of The Secretary of War’s Discharge 
Review Board, as its name implies, to review “upon its own 
motion or upon application by or on behalf of the individual 
concerned, the type and nature of the discharge certificate 
or other documentary evidence of discharge or dismissal of 
former members of the Military Establishment * * *. 
Such remedial action is intended primarily to msure that 
no discharged or dismissed former members of the Military 
Establishment shall] be deprived unjustly of any benefits pro- 
vided by law for former members of the military service by 
reason of a type of discharge or dismissal inequitably or im- 
properly given. * * * The board will not review a dis- 
charge or dismissal given by reason of the sentence of general 
court-martial” (Memo. No. 400-5-3, War Department, Sep- 
tember 19, 1946). 

We are dealing here with a status from which advantages 
with pecuniary value flow—if not automatically, certainly 
with a negligible expenditure of time and effort. The serv- 
iceman with an honorable discharge is eligible, upon his 
application, for mustering-out pay; pensions; hospital, medi- 
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cal and domiciliary care; unemployment allowances; educa- 
tional grants, and Government guaranty of loans, if other- 
wise entitled thereto. Kimbrough and Glen, supra, Secs. 
190, 214. The serviceman who is discharged from the armed 
forces under dishonorable conditions is not entitled to these 
benefits, even though the discharge was, in the circumstances, 
unreasonable. The Discharge Review Board was created 
for the purpose of correcting individual instances of injustice 
without resort to legislation to alter military records. (See 
40 Op. A. G. 504.) 

It may well be, of course, that in many instances the service- 
man is interested in the character of his discharge only as a 
matter of personal pride, but in view of the mass of legislation 
granting preferences, emoluments, and tangible pecuniary 
benefits to the serviceman whose separation from the armed 
forces was honorable, it seems to me clear that a proceeding 
designed to enable the serviceman to secure a status which is 
a prerequisite to the receipt of veterans’ benefits involves the 
prosecution of a claim against the United States. For those 
who do not possess the proper type of discharge, it is the 
first step in the prosecution of a claim for money or its equiv- 
alent. When the discharge applied for is granted, the Gov- 
ernment immediately becomes potentially lable to incur ex- 
pense on behalf of the serviceman. At the very least, since 
the obtaining of a discharge under conditions other than 
dishonorable is a prerequisite to the prosecution of a claim 
for veterans’ benefits, such a step constitutes the “support” 
of a claim within the meaning of section 109. Consequently, 
I am of the opmion that the activities of a serviceman in 
seeking to have The Secretary of War’s Discharge Review 
Board transform his discharge into one which meets the 
conditions specified in veterans’ legislation, involves the 
“prosecution” or “support” of a claim against the United 
States, and that a retired officer may not, consistently with 
section 109, act as his “attorney or agent,” or “aid or assist” 
him in such activities. 

I trust that with this explanation of my views concerning 
the application of section 109 to the appearance of retired 
officers before retiring and review boards, you will be in a 
position to determine whether such officers are eligible to 
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appear before other Army boards not specifically mentioned 
in your letter. 
Sincerely yours, 


DOUGLAS W. McGREGOR, 
Acting Attorney General. 


MINERAL LEASING ACT 


The Mineral Leasing Act of February 25, 1920, as amended (30 U. S. C. 
181), is not applicable to the submerged lands below low tide off the 
coasts of the United States and outside the inland waters within 
the States. 


Avaust 29, 1947. 
The SEcRETARY OF THE INTERIOR. 

My Dear Mr. Secretary: You have asked my opinion on 
the question whether the Mineral Leasing Act of February 
25, 1920, as amended (41 Stat. 437, 30 U.S. C. 181, e¢ seq.), 
authorizes the issuance of oil and gas leases with respect to 
the submerged lands below low tide off the coasts of the 
United States and outside the inland waters within the States. 

In considering the steps which should be taken to protect 
the interests of the United States in the submerged lands 
off the Coast of California, following the decision of the 
United States Supreme Court rendered on June 23, 1947, in 
United States v. California, 332 U.S. 19, one of the ques- 
tions which vour Department and this Department had to. 
examine was whether the provisions of the Minera] Leasing 
Act. required that the procedures set forth in that act be 
followed with regard to the property which the Supreme 
Court held in that case to be that of the United States. The 
Acting Solicitor General and the Solicitor of your Depart- 
ment concluded that the act imposed no such requirement. 
After consideration, I reached the same conclusion, and 
I now adhere to it. ‘The stipulations [in United States v. 
California, supra] were signed on that basis. 

Sincerely yours, 


TOM C. CLARK. 
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MAJORITY VOTE UNDER RAILWAY LABOR ACT 


Under section 2, Fourth, of the Railway Labor Act (45 U. S. C. 152) 
the National Mediation Board has the power to certify as collective 
bargaining representative any organization which receives a majority 
of votes cast at an election despite the fact that less than a majority 
of those eligible to vote participated in the election. 

The Board, however, has discretion so that it may limit the exercise 
of this power to cases in which the participation in the election - 
is sufficiently substantial and representative to warrant the pre- 
sumption that those who do not participate assent to the expressed 
will of the majority of those voting. 


SEPTEMBER 9, 1947. 
THE PRESIDENT. 

My Dear Mr. Preswent: I have the honor to comply with 
your request of May 29, 1947, for my opinion on a question 
involving the Railway Labor Act, as amended (45 U. S. C. 
151 et seg.), submitted by the National Mediation Board by 
letter dated May 28, 1947. 

In its letter the Board states that, in determining repre- 
sentation disputes under section 2, Ninth, of the Railway 
Labor Act, it has since 1936 “consistently held that it will re- 
fuse to certify a labor organization receiving a majority of 
the valid ballots cast in an election unless a majority of the 
eligible employees * * * participated in the election.” 
This rule, the Board states, is now being seriously challenged 
by labor organizations and it is for this reason that the Board 
desires to know whether it “has the power to certify a union 
where less than a majority of the eligibles participate in the 
election.” 

The answer to the problem posed by the National Mediation 
Board requires a construction of that part of section 2, 
Fourth, of the Railway Labor Act which provides: “The 
majority of any craft or class of employees shall have the 
right to determine who shall be the representative of the 
craft or class.”! The legislative history of this section sup- 
ports the construction that a majority of those voting are 


1This language appears to have been taken from a rule of the U. S. Rail- 
road Labor Board acting under the labor provisions of the Transportation Act 
of 1920. In Decision No. 1971, Brotherhood of Railway and 8. 8. Clerks v. 
Southern Pacific Lines (4 Dec. U. S. R. L. B. 625 (19238)), the Railroad Labor 
Board held that under this rule a majority of the votes cast in an election were 
‘sufficient to designate a representative. See Virginian Railway Co. v. System 
Federation No. 40, 300 U. S. 515. 561 (1937). 
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authorized to determine a choice of representatives. In the 
report of the Senate Committee on Interstate Commerce, it 
is stated that the section specifically provides “that the choice 
of representatives of any craft shall be determined by a 
majority of the employees voting on the question.” (Sen. 
Rep. 1065, 73d Cong., 2d sess., p. 2.) 

Section 2, Fourth, of the Railway Labor Act was the subject 
of interpretation by the Supreme Court in Virginian Railway 
Co. v. System Federation No. 40, 300 U. S. 515 (1937). In 
that case the petitioner objected to the validity of the certi- 
fication of the Federation as bargaining representative on 
the ground that less than a majority of the craft, although a 
majority of those voting, had voted for it. The Court, 
through Mr. Justice Stone, in rejecting this contention, said 
(p. 560) : 

“Section 2, Fourth, of the Railway Labor Act provides: 
‘The majority of any craft or class of employees shall have 
the right to determine who shal] be the representative of the 
craft or class for the purposes of this Act.’ Petitioner con- 
strues this section as requiring that a representative be 
selected by the votes of a majority of eligible voters. It 
is to be noted that the words of the section confer the right 
of determination upon a majority of those eligible to vote, 
but is silent as to the manner in which that right shall be 
exercised. Election laws providing for approval of a pro- 
posal by a specified majority of an electorate have been gen- 
erally construed as requiring only the consent of the specified 
majority of those participating in the election. Carroll 
County v. Smith, 111 U. S. 556; Douglass v. Pike County, 
101 U.S. 677; Louzsville & Nashville R. Co. v. County Court 
of Davidson County, 1 Sneed (Tenn.) 637; Montgomery 
County Fiscal Court v. Trimble, 104 Ky. 629; 47 S. W. 773. 
Those who do not participate ‘are presumed to assent to the 
expressed will of the majority of those voting.’ Cass County 
v. Johnston, 95 U. S. 360, 369, and see Carroll County v. 
Smith, supra.” | 

It may be argued that the Virginian Railway case is not 
determinative of the instant question since in that case a 
majority of the eligible employees actually participated in 
the election. This very point, however, was considered and 
rejected by the Circuit Court of Appeals for the Fourth 
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Circuit in National Labor Relations Board v. Standard Lime 
& Stone Company, 149 F. (2d) 435 (1945), cert. denied, 326 
U.S. 728 (1945). While the Standard Lime case arose under 
section 9 (a) of the National Labor Relations Act (29 U.S. C. 
159 (a) ),? the section is quite similar to section 2, Fourth, of 
the Railway Labor Act; in fact, it was modeled after that 
section.® 

In the Standard Lime case 409 employees were eligible to 
vote in the election but only 166 votes were cast. A majority 
of those votes, namely, 137, were cast for the union which, 
on the basis thereof, was certified by the National Labor 
Relations Board as the bargaining representative. The em- 
ployer refused to bargain with the union on the ground that 
it had received only a majority of a minority group of the 
employees. To this the Fourth Circuit Court of Appeals, 
through Judge Parker, replied (p. 436) : 

“On the first and principal question, that presented by 
lack of majority participation in either of the elections, we 
think that the conclusive answer is found in the decision of 
the Supreme Court in Virginian R. Co. v. System Federation 
No, 40, 300 U.S. 515, 57 S. Ct. 592, 81 L. Ed. 789, affirming 
the decision of this court reported in 4 Cir., 84 F. 2d 641.” 
And in answer to the employer’s further contention that the 
Virginian Railway case was distinguishable by reason of the 
fact that in that case a majority of the employees participated 
in the election, Judge Parker said (pp. 437-38) : 

“The company seeks to distinguish the Virgznzan Railway 
case and certain other of the decisions above cited on the 
ground that a majority of the employees participated in the 
elections there; but nothing in the statute furnishes the basis 
for such distinction. The statute requires that bargaining 
representatives be selected by the majority of the employees; 

2The pertinent language of section 9 (a) of the National Labor Relations 
Act is: ‘‘Representatives designated or selected for the purposes of collective 
bargaining by the majority of the employees in a unit appropriate for such 
purposes, shall be the exclusive representatives of all the employees in such 
unit for the purposes of collective bargaining * * *.” 

The report of the House Committee on Labor on the bill which became the 
National Labor Relations Act stated that “the bill is merely an amplification 
and further clarification of the principles enacted into law by the Railway 
Labor Act and by section 7 (a) of the National Industrial Recovery Act, with 


the addition of enforcement machinery of familiar pattern.” (H. Rep. 1147, 
74th Cong., 1st sess., p. 3.) 
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and certainly a majority in favor of a representative cannot 
be scraped up by counting those who voted against him. The 
statute makes no provision for a quorum nor for the partici- 
pation of any definite proportion of the employees in the 
election.” 

The decision of the Supreme Court in the Virginian Rail- 
way case was predicated on the principle applied to political 
elections, namely, that an election is determined on the 
majority vote of those participating. For further judicial 
support of this principle, see St. Joseph Township v. Rogers, 
16 Wall. 644 (1872) (of 300 legal voters, only 75 voted) and 
National Labor Relations Board v. Central Dispensary and 
Emergency Hospital, 145 F. (2d) 852 (App. D. C. 1944), 
cert. denied, 324 U.S. 847 (1945) (of 251 eligible vcters, 108 
ballots were cast and of this number 75 were for the union). 

Moreover, it is clear that when the Congress desires that an 
election shall be determined by a majority of those eligible 
to vote rather than by a majority of those voting, the Con- 
gress knows well how to phrase such a requirement. For 
example, in section 8 (a) (3) (11) of the National Labor 
Relations Act, as amended by the Labor Management Rela- 
tions Act, 1947 (June 23, 1947, c. 120, 61 Stat. 1386), the 
Congress has required that before any union shop agreement 
may be entered into, the National Labor Relations Board 
must certify “that at least a majority of the employees eligible 
to vote in such election have voted to authorize such labor 
organization to make such an agreement.” (Italics supplied.) 
It is worth noting that this language was enacted by the 
Congress in the very act in which it readopted section 9 (a) 
of the National Labor Relations Act which, as shown above, 
contains language similar to that in section 2, Fourth, of the 
Railway Labor Act. 

Based upon the foregoing, it is my opinion that the Na- 
tional Mediation Board has the power to certify a representa- 
tive which receives a majority of the votes cast at an election 
despite the fact that less than a majority of those eligible to 
vote participated in the election. While the National Media- 
tion Board has this power, it need not exercise it automati- 
cally upon finding that a majority of those participating 
were in favor of a particular representative. In the exercise 
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of its discretion in these matters, the Board may, for example, 
find it advisable to limit the application of the principle to 
cases in which the participation in the election is sufficiently 
substantial and representative to warrant the presumption 
that “those who do not participate ‘* * * assent to the 
expressed will of the majority of those voting’” (Vzrginian 
Railway case, 300 U. S. at 560). See Standard Lime case, 
supra, at p. 438. 
Respectfully yours, 
| TOM C. CLARK. 


REMOVAL OF EMPLOYEES FOR POLITICAL ACTIVITY 


The penalty provisions of the Hatch Act require the removal of an 
employee from the civil service position or office which he is holding 
at the time his violation of that act is established despite the fact 
that this position may be a different one from that held at the time 
the violation occurred. It is immaterial whether the second civil 
service position has been obtained by transfer, promotion or reap- 
pointment. 

Such an employee, however, is not forever debarred from securing 
employment in the Federal Government. He will be prevented only 
from thereafter obtaining the position or office from which he was 
removed. 

SEPTEMBER 12, 1947. . 

The PReEsIDENT. 

My Dear Mr. Preswent: [I have the honor to respond to 
your request for my opinion on the following question, sub- 
mitted by the Civil Service Commission, arising under the 
act of August 2, 1939, as amended, 53 Stat. 1147, 18 U.S. C. 
61, et seg., commonly known as the Hatch Act: 

“Do the penalty provisions of section 9 (b) of the Act of 
August 2, 1939, as amended, apply in the case of a Federal 
employee who leaves the civil service position he occupied at 
the time of his violation of section 1 of Civil Service Rule I 
and section 9 (a) of the Act of August 2, 1939, as amended, 
and is holding a second position by reappointment, and after 
a definite break in service, at the time the violation is estab- 
lished, there being no evidence that the employee has engaged 
in prohibited political activities during the period of his 
employment in the second position ?” 

The pertinent provisions of the Hatch Act are as follows: 

“Sec. 9. (a) It shall be unlawful for any person employed 
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in the executive branch of the Federal Government, or anv 
agency or department thereof, to use his official authority 
or influence for the purpose of interfering with an election or 
affecting the result thereof. No officer or employee in the 
executive branch of the Federal Government, or any agency 
or department thereof, shall take any active part in political 
management or in political campaigns. A1J1l such persons 
shall retain the right to vote as they may choose and to 
express their opinions on all political subjects and candi- 
dates. * * * 

“(b) Any person violating the provisions of this section 
shall be immediately removed from the position or office held 
by him, and thereafter no part of the funds appropriated by 
any act of Congress for such position or office shall be used 
to pay the compensation of such person. 

“Sec. 12. (b) If any Federal agency charged with the duty 
of making any loan or grant of funds of the United States 
for use in any activity by any officer or employee to whom 
the provisions of subsection (a)? are applicable has reason 
to believe that any such officer or employee has violated the 
provisions of such subsection, it shall make a report with 
respect thereto to the United States Civil Service Commis- 
sion (hereinafter referred to as the “Commission”). Upon 
the receipt of any such report, or upon the receipt of any 
other information which seems to the Commission to war- 
rant an investigation, the Commission shall fix a time and 
place fora hearing * * *. Aftersuch hearing, the Com- 
mission shall determine whether any violation of such sub- 
section has occurred and whether such violation, if any, 
warrants the removal of the officer or employee by whom 
it was committed from his office or employment, and shall by 
registered mail notify such officer or employee and the appro- 
priate State or local agency of such determination. If in 
any case the Commission finds that such officer or employee 
has not been removed from his office or employment within 
thirty days after notice of a determination by the Commis- 
sion that such violation warrants his removal, or that he has 

1 Section 12 (a) contains provisions similar to section 9 (a). It is applicable 
to officers or employees of State and local agencies ‘“‘whose principal employ- 


ment is in connection with any activity which is financed in whole or in part 
by loans or grants made by the United States or any Federal agency.” 
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been so removed and has subsequently (within a period of 
eighteen months) been appointed to any office or employment 
in any State or local agency in such State, the Commission 
shall make and certify to the appropriate Federal agency an 
order requiring it to withhold from its loans or grants to 
the State or local agency to which such notification was 
given an amount equal to two years’ compensation at the 
rate such officer or employee was receiving at the time of such 
violation. * * *” 

Section 4.1 of Civil Service Rule IV provides: ? 

“Prohibition against political activity——Persons in the 
executive branch shall retain the right to vote as they choose 
and to express their opinions on all political subjects and 
candidates, but such persons shall not use their official author- 
ity or influence for the purpose of interfering with an election 
or affecting the result thereof. Persons occupying positions 
in the competitive service shall not take any active part in 
political management or in political campaigns except as 
may be provided by or pursuant to statute.” 

Preliminarily it should be noted that section 9 (a) of the 
Hatch Act applies, with exceptions not pertinent, to all per- 
sons employed in the executive branch of the Federal Gov- 
ernment, or any agency or department thereof. Accord- 
ingly, it governs employees in the classified civil service, as 
well as unclassified employees or other employees who are 
not subject to the Civil Service Act and Rules. On the other 
hand, section 4.1 of Civil Service Rule IV applies only to 
employees who have a status in the classified civil service 
and to other persons who, although they do not have such 
a status, nevertheless occupy positions in the classified civil 
service. See Federal Personnel Manual, C 2-5, of June 12, 
1947. Since the question of the Civil Service Commission 
relates to any employee who violates both section 4.1 of Civil 
Service Rule IV and section 9 of the Hatch Act and is reap- 
pointed to a civil service position, this opinion is limited to 
employees in the categories mentioned in the preceding 
sentence. 

Section 9 (b) of the Hatch Act provides that any person 


2 Civil Service Rule I, section 1, referred to in the Commission’s letter, has 
been replaced by Rule IV, section 4.1, in the recently adopted Civil Service 
Rules. See 12 Fed. Reg. 1263, February 25, 1947. 
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who violates the provisions of section 9 (a) of the Act shall 
be immediately removed from the position or office held by 
him and thereafter no part of the funds appropriated by any 
act of Congress for such position or office shall be used to 
pay the compensation of such person. A person who violates 
section 9 (a) is not forever debarred from securing employ- 
ment in the Federal Government; under section 9 (b) it is 
clear that such a person will be prevented only from there- 
after obtaining the position or office from which he was 
removed.® 

The provisions of section 9 (b) as to removal are manda- 
tory. 40 Op. A. G. 14, January 8, 1941. There is no doubt 
that removal would be required where a Federal employee 
remains in the same position in which the violation occurred. 
The case posed by the Civil Service Commission involves a 
Federal employee who has resigned from the position he held 
at the time of the violation but who is holding another posi- 
tion by reappointment at the time the Civil Service Com- 
mission establishes the violation. The query is whether such. 
an employee must be removed from the second position. The 


3 The Senate version of section 9 (b) would have debarred a violator of the 
Hatch Act from forever thereafter holding any position in the Federal Govern- 
ment. As passed by the Senate, section 9 (b) provided “Any person violating 
the provisions of this section shall be immediately removed from the position 
or office held by him, and thereafter no part of the funds appropriated by any 
act of Congress shall be used to pay the compensation of such person” (S. 
1871, 76th Cong., 1st sess.; 84 Cong. Rec. 9596). The House, however, 
adopted an amendment to section 9 (b) inserting the important limiting 
phrase ‘‘for such position or office’ in the last clause so that it reads as 
follows: ‘‘Any person violating the provisions of this section shall be im- 
mediately removed from the position or office held by him, and thereafter no 
part of the funds appropriated by any act of Congress for such position or 
office shall be used to pay the compensation of such person. [Italics supplied.] 
84 Cong. Rec. 9625, 9637, 9640. The House amendment is contained in the 
bill as enacted. 

The very Congress which passed section 9 (b) interpreted it as not resulting 
in a permanent debarment from all Federal employment, in connection with 
the discussions on a subsequent amendment to the Hatch Act (viz., section 12). 
Senate Debates on 8S. 3046, 76th Cong., 3rd sess. ; 86 Cong. Rec. 2850-2851. 

This, too, is the view expressed by Mr. Justice Black in his dissenting 
opinion in United Public Workers of America v. Mitchell, 330 U. 8S. 75 (1947). 
He paraphrased section 9 (b) as follows: “The punishment provided is im- 
mediate discharge and a permanent ban against reemployment in the same 
_ position” (pp. 105-106). [Italics supplied.] 

Compare section 117 of the Criminal Code (18 U. S. C. 207), pursuant to 
which an official convicted of accepting a bribe is forever barred from holding 
public office. See United States v. Lovett, 328 U. S. 308, 316 (1946), citing 
other “special types of odious and dangerous crimes’ for which Congress has 
invoked “permanent proscription from any opportunity to serve the 
Government.” 
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answer to this question depends on the meaning of the phrase 
“the position or office held by him” in the first clause of 
section 9 (b). 

Congress passed the Hatch Act “to prevent pernicious 
political activities.” * The Supreme Court had occasion to 
comment upon the reasons for the enactment of the statute 
in its recent decision in United Public Workers of America v. 
Mitchell, 330 U.S. 75 (1947), at page 103: | 

“Congress and the administrative agencies have authority 
over the discipline and efficiency of the public service. When 
actions of civil servants in the judgment of Congress menace 
the integrity and the competency of the service, legislation 
to forestall such danger and adequate to maintain its useful- 
ness is required. The Hatch Act is the answer of Congress to 
this need.” [Italics supplied. | 

In order to eliminate the evils attendant upon mixing poll- 
tics with civil service, Congress decreed that any violator of 
the Hatch Act should be immediately removed. Congress 
was not concerned with the particular position that the vio- 
lator might hold. Section 9 (a), it will be seen, applies to an 
individual by reason of the fact that he is an officer or 
employee, with exceptions not pertinent, in the executive 
branch of the Government. This is clearly illustrated by 
‘the second sentence of section 9 (a) which prohibits civil 
servants from taking an active part in political management 
or political campaigns. It 1s, generally speaking, immaterial 
what the position of the violator is. “Congress has deter- 
mined that the presence of government employees, whether 
industrial or administrative, in the ranks of political party 
workers 1s bad.” § | 

Uneven, indeed, would be the removal sanction of section 
9 (b) if it applied only to the position held at the time of the 
violation. Violations may not be detected immediately. 
Even if they are, the facts must be established prior to dis- 
missal. In the interim the Federal employee may have been 
transferred or promoted. One of the ancient evils which 
Congress recognized and sought to rectify by the enactment 
of the Hatch Act was the system whereby promotions were 


‘ This is the title of the Hatch Act (53 Stat. 1147). 


5United Public Workers of America v. Mitchell, 880 U. 8. 75 (1947), at 
p. 102. 
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frequently given to employees not on merit but rather by 
reason of active political campaigning. The remedy adopted 
would be gravely crippled if a person who violated the Hatch 
Act could remove himself from the sanctions imposed by 
section 9 (b) merely by having himself transferred or pro- 
moted prior to the establishment of the violation, or, as in 
the situation suggested by the Civil Service Commission, by 
resigning and then being reappointed to another position. 
Such a construction of the statute could lead to absurd 
results, rewarding the employee who keeps one step ahead 
of immediate detection. The most sensible interpretation is 
that the position or office from which a violator must be 
removed is the civil service position or office held by him 
at the time the violation is established. See 39 Op. A. G. 506. 
This interpretation gives a consistent approach to the prob- 
lem since its application is the same whether the violator 
has remained in his position, been transferred or promoted, 
or has resigned and been reappointed. 

This construction also receives support from a comparison 
of the language of section 9 (b) with that of section 12 (b), 
which provides penalties where a State does not obey the 
mandate of the Civil Service Commission ordering removal 
of an employee who has engaged in the activities prohibited 
by the Hatch Act. Im section 12 (b) Congress has provided 
that the State shall suffer a loss of Federal funds equal to 
two years’ compensation at the rate the State employee was 
receiving “at the time of such violation.” [Italics supplied. | 
Section 12 (b) was adopted by the same Congress which had 
enacted section 9 (b). Had Congress in section 9 (b) in- 
tended to limit the removal to the position held at the time 
of the violation, it could have done so explicitly as it did in 
section 12 (b) in regard to the penalty to be applied for fail- 
ure of a State to obey the order of the Civil Service Com- 
mission. 

I conclude, therefore, that the question posed by the Civil 
Service Commission should be answered in the affirmative. 

Respectfully. 

TOM C. CLARK. 


*See United States v. American Trucking Asen’s., 810 U. S 534, 543 (1940). 
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APPOINTING POWER OF POSTMASTER GENERAL OVER 
FIRST-, SECOND-, OR THIRD-CLASS POST OFFICHD RELE- 
GATED TO THD FOURTH CLASS 


The relegation of a first-, second-, or third-class post office to the 
fourth class requires a new exercise of the appointing power by 
the Postmaster General. 


OctToser 16, 1947. 
The PRESIDENT. 

My Dear Mr. Preswent: I have the honor to comply 
with your request, dated August 11, 1947, for my opinion 
on the following question, submitted by the Civil Service 
Commission, with respect to the appointment of post- 
masters: 

“Does the relegation of a first-, second-, or third-class 
post office to the fourth class require a new exercise of the 
appointing power by the Postmaster General to the extent 
that he is authorized to request an open competitive exami- 
nation if he so desires?” 

Under the act of June 25, 1938, c. 678, 52 Stat. 1076 (39 
U. S. C. 31a), postmasters of the first-, second-, and third- 
classes are appointed in the classified service without term by 
the President, acting by and with the advice and consent of 
the Senate. Postmasters of the fourth class are appointed by 
the Postmaster General under the act of July 12, 1876, 
19 Stat. 80 (39 U. S. C. 31), and their positions have for 
many years been included in the classified service. (See 
Executive orders dated November 30, 1908, and October 
15, 1912.) 

There are thus two separate appointing powers involved 
in the filling of the four classes of postmaster positions. 
An appointment of a postmaster by the Postmaster Gen- 
eral to an office of the fourth class does not bind the Presi- 
dent and the Senate when the same office advances to the 
third class. The converse is likewise true. An appoint- 
ment of a postmaster by the President, by and with the 
advice and consent of the Senate, to an office of the third 
class does not bind the Postmaster General when that office 
is relegated to the fourth class. In either case, in order that 
the appointing power may discharge the responsibility placed 

7980374937 
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upon him by statute, there must be room for the exercise of 
his discretion and judgment in selecting the person for the 
appointment. See 13 Op. A. G. 516. If, when an office is 
relegated to the fourth class, the incumbent postmaster con- 
tinues in the position without a new appointment, then the 
President, rather than the Postmaster General, has become 
the appointing power, contrary to the statutory provisions 
governing the appointments of postmasters of that class. 

On at least one occasion the Congress has acknowledged 
the necessity for a new appointment in this situation. The 
act of May 20, 1944, 58 Stat. 224 (39 U.S. C. 31c), provides 
that “No postmaster at an office of the third class shall be 
. required, in the event such office is relegated to the fourth 
class, to pass any competitive or noncompetitive examina- 
tion as a condition to appointment or service as postmaster 
at the office so relegated.” Preliminary to the passage of 
that act, information submitted for study by the congres- 
sional committees made it clear that, where a third class 
office was relegated to the fourth class, the Post Office De- 
partment considered a new appointment necessary, whether 
of the incumbent or of a different individual. No issue 
was taken with this position when the pending bill was 
enacted into law (H. Rept. 1283 and S. Rept. 802, 78th 
Cong., 2d sess.). 

The consistent position of the Civil Service Commission 
for the past 6 years has been that a new exercise of the 
appointing power is required where a post office is rele- 
gated from the first-, second-, or third-class to the fourth 
class. I concur in that view, for the reasons given above. 
The question submitted by the Civil Service Commission 
is answered in the affirmative. 

Respectifully yours, _ 
TOM C. CLARK. 


27An Attorney General's opinion, dated October 14, 1885 (18 Op. 271), is 
consistent with the conclusion reached here, while an earlier opinion, dated 
May 29, 1878 (16 Op. 18), concluded that the term of a postmaster, appointed 
by the President, does not expire upon reduction of his office. These opinions 
interpreted legislation which preceded the act of June 25, 1938, 52 Stat. 1076 
(39 U. 8. C. 3la). 
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LOSS OF CITIZENSHIP THROUGH SERVICE IN ARMED FORCES 
OF FORBIGN STATES 


United States nationals who, having also the nationality of a foreign 
state, entered the armed forces of such state while under the age of 
18 and continued to serve therein after reaching 18 did not thereby 
lose their American citizenship under section 401 (c) of the Na- 
tionality Act of 1940 (54 Stat. 1168). 

Such continued service would be sufficient, however, in any case in 
which it was reasonably possible for the individual concerned to 
obtain a discharge and he, knowing that he could obtain a discharge, 
failed to do so within a reasonable time after reaching 18 years. 


OcToBER 16, 1947. 
The SECRETARY OF STATE. 

My Dear Mr. Secretary: I refer to your request for my 
opinion as to whether United States nationals who, having 
the nationality of a foreign state as well, entered the armed 
forces of such state while under the age of 18 and who con- 
tinued to serve therein after reaching 18 thereby lost their 
American citizenship. 

The applicable provisions of the Nationality Act of 1940 
(approved October 14, 1940, c. 876, 54 Stat. 1187, 1168) read 
as follows: 

“Sec. 401. A person who is a national of the United States, 
whether by birth or naturalization, shall lose his nationality 
by: * * * | 

“(c) Entering, or serving in, the armed forces of a foreign 
state unless expressly authorized by the laws of the United 
States, if he has or acquires the nationality of such foreign 
state * * *)9) 

“Sec. 4038. * * * (b) Nonational under eighteen years 
of age can expatriate himself under subsections (b) to (g), 
inclusive, of section 401.” 

In considering your question it must first be determined 
whether section 401 (c) is to be construed as making the loss 
of nationality consequent upon any entering or serving in 
the armed forces of a foreign state regardless of whether such 
entering or serving is voluntary or involuntary. This ques- 
tion was recently passed upon by the Circuit Court of Appeals 
for the First Circuit. Dos Reis ex rel. Camara v. Nicolls, 
161 F. 2d 860. In that case Camara had been drafted over 
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his protest into a foreign military service. The court held 
that loss of nationality did not follow therefrom but that 
“section 401 (c), properly construed, is to be limited to cases 
where the induction into the foreign military service may 
be said to have been voluntary.” 

Since Camara was over 21 years old when inducted into 
the foreign military service, there was not involved in his 
case the question raised by you of induction under the age 
of 18 and continued service after that age. It is clear, how- 
ever, from section 403 (b) of the Nationality Act that the 
Congress intended that in no event should a person’s enter- 
ing, or serving in, the armed forces of a foreign state while 
he is under the age of 18, whether voluntarily or involun- 
tarily, result in his expatriation. . 

There remains, therefore, but to consider the effect of the 
continued service of a national of the United States, after 
reaching 18, in the armed forces of a foreign state of which 
he is also a national. 

The Camara case involved “serving in” as well as “enter- 
ing” foreign military service, and the court’s decision neces- 
sarily carries with it the conclusion that neither “serving in” 
nor “entering” results in loss of citizenship if involuntary. 
If the “serving” is involuntary, in that avoidance thereof is 
not within the power of the individual, it seems clear that 
no loss of citizenship should result merely because such serv- 
ice originated in a voluntary enlistment before the individual 
was 18 years old, since under section 403 (b) no prior enter- 
ing, or service in, the armed forces of a foreign state, whether 
voluntary or involuntary, may result in expatriation. 

My conclusion is that continued service after the age of 18, 
whether the service began prior thereto by voluntary enlist- 
ment or by involuntary induction, is not alone sufficient to 
cause loss of United States nationality. I think such con- 
tinued service would be sufficient, however, in any case in 
which it was reasonably possible for the individual concerned 
to obtain a discharge and he, knowing that he could obtain 
a discharge, failed to do so within a reasonable time after 
reaching 18 years. Cf. Perkins v. Elg, 307 U. S. 325, 334, 
343, 346; Nationality Act of 1940, secs. 401 (a), 407. Since 
each case must be considered in the light of its own facts and 
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circumstances, it is not possible to give a categorical answer 
to your question. 

Service in an enemy army may, of course, constitute 
treason and section 401 (h) of the Nationality Act provides 
that persons convicted of treason shall lose their citizenship. 
However, your letter indicates that the question submitted 
by you was not intended to deal with persons affected by a 
conviction of treason,‘and my conclusion herein should be 
regarded as similarly limited. 

Sincerely yours, 
TOM C. CLARK. 


APPROPRIATIONS FOR AIR FORCE 


There is no legal objection to a request to the Congress to appropriate 
funds to the Air Force for the procurement of aircraft and aero- 
nautical equipment to remain available until expended. 


JANUARY 8, 1948. 
The SECRETARY OF THE AIR FORCE. 


My Dear Mr. Secretary: This is in reply to your letter 
of October 31, 1947, in which you asked me whether I agreed 
with the views of your General Counsel as expressed by him 
in a memorandum addressed to you dated October 30, 1947. 

In his memorandum, your General Counsel considered the 
question as to the effect upon appropriations for Air Force 
procurement of the constitutional provision that appropria- 
tions for the purpose of raising and supporting armies may not 
be for a longer term than two years. Your General Counsel 
concluded, in view of the opinion of Solicitor General Hoyt, 
contained in 25 Op. A. G. 105 (dated January 2, 1904—on 
which the approval of Attorney General Knox was noted), 
and the subsequent congressional sanction given to that 
opinion, that “there appears to be no legal objection to a 
request to the Congress to appropriate funds to the Air Force 
for the procurement of aircraft and aeronautical equipment 
to remain available until expended.” 

Solicitor General Hoyt, in rendering his opinion contained 
in 25 Op. A. G. 105, carefully considered the question at 
issue and came to a sound conclusion. His opinion supports 
the position taken by your General Counsel. Further sup- 
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port for this position is to be found in the practice of Con- 
gress on several occasions since January 1904. See parti- 
cularly, 52 Stat. 652 (June 11, 19388) and Reports of the 
House Committee on Foreign Affairs (House Rept. 18, 77th 
Cong., 1st sess., p. 10) and of the Senate Committee on 
Foreign Relations (Senate Rept. 45, 77th Cong., 1st sess., 
p. 7). You should have no hesitation in acting on the 
opinion of your General Counsel. 
Sincerely yours, 


TOM C. CLARK. 


RECALLING AND AMENDING CERTIFICATES OF ELIGIBLES 
UNDER VETERANS’ PREFERENCE ACT 


The Veterans’ Preference Act of 1944 (5 U. S. C. 851-869) does not 
mandatorily require the Civil Service Commission to recall and 
amend a certificate of eligibles for the purpose of adding the name 
of a veteran who became eligible, filed a delayed application, or did 
not establish his preference until after the certificate was issued. 
The matter is left to regulation by the Commission, but any such 
regulation must be reasonable. 

There appears to be no reason for regarding as unreasonable the prac- 
tice of the Commission under which a certificate of eligibles for 
appointment to a postmaster position is regarded as subject to recall 
only if no selection has been reported by the Postmaster General or 
if a selection previously made is revoked. 

However, when the Postmaster General has made his recommendation 
to the President, or has made an appointment (in cases in which 
the appointing power is vested in the Postmaster General), the mat- 
ter may be regarded as beyond the power of the Commission to affect 
by any attempted recalling from the Postmaster General of the list 
of eligibles from which the name of the individual so recommended 
or appointed was taken. 


Avaust 6, 1948. 


THE PRESIDENT. 

. My Dear Mr. Preswent: I have the honor to comply with 
your request of February 10 for my opinion regarding the 
right and duty of the Civil Service Commission, under the 
Veterans’ Preference Act of 1944 (5 U.S. C. 851-869), to 
recall and amend certificates of eligibles, in the circumstances 
hereinafter indicated, in order to add thereto the names of 
veterans. 
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The letter of February 9 addressed to you by the Commis- 
sion states in part: “Because of the limited opportunities for 
appointment to the positions of rural carrier and Presidential 
postmaster, the Commission adopted a policy of recalling cer- 
tificates, unless a selection has been reported by the Post Office 
Department, for the purpose of adding veteran eligibles who 
would be among the top three eligibles on a revised certificate. 
Under the present policy such certificates are recalled and 
amended to permit the entry of the name of (1) a ten-point 
veteran examined under section 10 of the act, or (2) a five- 
point veteran filing a delayed application after recent dis- 
charge (section 2.105 (b) of the Commission’s Regulations). 
In the event the Department revokes an originad selection it 
must notify the Commission before making a further selection 
in order that the certificate may me amended to include the 
name of any such veteran eligible who had in the meantime 
acquired eligibility among the top three on the register.” 

The Commission states that a question has been raised as to 
whether its policy in this respect conforms to the require- 
ments of the Veterans’ Preference Act, and whether it could . 
be extended to cover the following case: “The President on 
January 10, 1947, submitted to the Senate a nomination for 
postmaster (actually selected in July 1946). Subsequent to 
that selection the Commission examined a five-point veteran 
who filed a delayed application under section 2.105 (b) of its 
regulations. If investigation were to be made and this five- 
point veteran’s tentative rating affirmed, he would be one of 
the top three eligibles, and the present nominee would become 
eligible number four. Congress recessed before the nominee 
was confirmed by the Senate. The Standing Rules of the 
Senate require that in such cases nominations shall not be 
acted upon at a succeeding session without being again made 
to the Senate by the President. The Commission has been 
requested to amend its certificate to include the name of the 
five-point veteran so that he may receive consideration for the 
appointment.” 

The specific questions submitted by the Commission for my 
consideration are stated in its letter of February 9 as follows: 

“(1) Does the Veterans’ Preference Act of 1944 require the 
Commission to recall and amend the certificate for postmaster 
under these circumstances? 


re 
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“(2) If itis not required to recall and amend the certificate, 
may the Commission administratively recall and amend the 
certificate in order that the veteran eligible may be considered 
for the appointment ? 

“(3) If the recall and amendment of certificates are man- 
datory, or discretionary, at what point in the procedure of 
certification, selection, and appointment should the Commis- 
sion no longer recall a certificate for the purpose of adding 
the name of a ten-point veteran examined under section 10 
of the act, or a five-point veteran who files a delayed applica- 
tion under section 2.105 of the regulations ? 

“(4) Whether it is mandatory or discretionary to recall 
and amend certificates to include the names of veterans who 
competed in the regular examination but who do not estab- 
lish their preference until after the issuance of a certificate 
of eligibles for the positions of rural carrier and postmaster.” 

The following provisions of the Veterans’ Preference Act 
are pertinent: 

“Sec. 2. In certification for appointment, in appointment, 
in reinstatement, in reemployment, and in retention in civil- 
ian positions in all establishments, agencies, bureaus, admin- 
istrations, projects, and departments of the Government, 
permanent or temporary * * * preference shall be 
given * * *, 

“Sec. 3. In all examinations to determine the qualifications 
of applicants for entrance into the service ten points shall be 
added to the earned ratings of those persons included under 
section 2 (1), (2), and (8), and five points shall be added to 
the earned ratings of those persons included under section 
2(4) ofthisact * * *. 

“Sec. 7. The names of preference eligibles shall be entered 
on the appropriate registers or lists of eligibles.in accordance 
with their respective augmented ratings, and the name of a 
preference eligible shall be entered ahead of all others having 
thesame rating * * *, 

“Sec. 8. When, in accordance with civil-service laws and 
rules, a nominating or appointing officer shall request certifi- 
cation of eligibles for appointment purposes, the Civil Service 
Commission shall certify, from the top of the appropriate 
register of eligibles, a number of names sufficient to permit 
the nominating or appointing officer to consider at least three 
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names in connection with each vacancy. The nominating or 
appointing officer shall make selection for each vacancy from 
not more than the highest three names available for appoint- 
ment on such certification, unless objection shall be made, and 
sustained by the Commission, to one or more of the persons 
certified, for any proper and adequate reason, as may be pre- 
scribed in the rules promulgated by the Civil Service Com- 
mission * * *, 

“Sec. 10. The Civil Service Commission is authorized and 
directed to hold an examination, during the next succeeding 
quarterly period, for any position to which any appointment 
has been made within the preceding three years, for any per- 
son included under section 2 (1), (2), and (3) of this act 
upon application for examination for any such position. 

“Sec. 19. It shall be the authority and duty of the Civil 
Service Commission in all cases under the classified civil 
service to make and enforce appropriate rules and regulations 
to carry into full effect the provisions, intent, and purpose of 
this act and such Executive orders as may be issued pursuant 
thereto and in furtherance thereof.” 

Section 20 makes the provisions of the statute applicable to 
appointments of postmasters by the President by and with 
the advice and consent of the Senate. 

A consideration of the provisions of the Veterans’ Pref- 
erence Act leads me to conclude that nothing in that act man- 
datorily requires the recalling of a certificate of eligibles for 
the purpose of adding the name of a vetrean who became 
eligible, filed a delayed application, or did not establish his 
preference until after the certificate was issued, and that the 
matter is left to regulation by the Commission under section 
19 of the act, subject, however, to the implied requirement 
that any such regulation must be reasonable. 

Under one view, which has been rejected by the Chief Law 
Officer of the Commission, a certificate affecting a postmaster 
subject to appointment by the President by and with the ad- 
vice and consent of the Senate might be recalled even up until 
the very moment of the issuance of the commission; and the 
same procedure might be repeated again and again as other 
veterans successively qualified with higher ratings. The ad- 
ministrative difficulties which would inhere in such a pro- 
cedure would, in my opinion, render it clearly unreasonable 
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in that it might prevent the office from being filled for long 
periods of time and thus frustrate the constitutional duty of 
the President to keep offices filled. 
_ Under the present policy of the Commission, as pointed out 
above, a certificate of eligibles for appointment to a post- 
master position is regarded as subject to recall only if no 
selection has been reported by the Postmaster General or if 
a selection previously made is revoked. There is no reason 
known to me for regarding this as unreasonable. But when 
the Postmaster General has made his recommendation to the 
President, or has made an appointment (in cases in which the 
appointing power is vested in the Postmaster General), I 
think the matter may be regarded as beyond the power of 
the Civil Service Commission to affect by any attempted 
recalling from the Postmaster General of the list of eligibles 
from which the name of the individua] so recommended or 
appointed was taken. 
Respectfully, 
TOM C. CLARK. 


OPINIONS PUBLISHED OUT OF ORDER 


TRIAL OF SPY BY COURT MARTIAL 


A German national who had crossed into our territory from Mexico 
and at the time of his arrest was found “lurking or acting aS a spy” 
was subject to trial by court martial under Article 82 of the Articles 
of War. 


DECEMBER 24, 1919.* 
THE SEcRETARY OF War. 

Sm: I have the honor to respond to your request that I 
review the opinion rendered to the President by my prede- 
cessor [31 Op. 356], holding under the facts as they were 
then made known to him, that a court-martial was without 
jurisdiction to try Lather Witcke, alias Pablo Waberski, as 
a spy. It appears that my predecessor acted upon the as- 
sumption that Witcke, who came from Mexico, was a Russian 
national, and that he was arrested immediately upon setting 
foot on our territory. You now state that Witcke was a 
German citizen; had crossed into our territory at least three 
times within twenty-four hours, and was arrested in the town 
of Nogales about a mile distant from encampments where 
were stationed officers and men engaged in protecting the 
border against threatened invasion from the Mexican side. 

In my judgment the above facts, coupled with the further 
fact that Witcke at the time of his arrest was found “lurking 
or acting as a spy,” conferred jurisdiction upon a court 
martial to try him under Article 82 of the Articles of War 
[10 U. S. C. 1554]. Of course, I do not undertake to deter- 
mine whether the record evidence warranted his conviction. 

This expression of my views should not be treated as over- 
ruling the opinion of my predecessor on the facts which were 
before him, but merely as holding that under the entirely dif- 
ferent statement of facts you now submit, the principles 
announced in that opinion have no application. 


*Released for publication July 29, 1942. 
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The circumstances attending this submission of my views 
lead me to request that they be treated as strictly confidential, 
and not made public. | 

The papers which accompanied your letter are herewith 
returned. 
Respectfully, 


A. MITCHELL PALMER. 


WAR RISK INSURANCE—LIEN FOR UNPAID PREMIUMS 


A lien, representing back premiums, established in the reinstatement 
of a policy of insurance under section 304 of the World War Vet- 
erans’ Act, as amended (38 U. S. C. 515), is a contingent indebted- 
ness against such reinstated insurance only, to be deducted solely 
from any settlement under such reinstated policy. 


Juuy 27, 1932.* 


The ADMINISTRATOR OF VETERANS’ AFFAIRS. 

Sr: I have your letter of January 8, 1932, requesting an 
opinion on the question whether a lien for unpaid premiums 
established against a contract of war risk insurance rein- 
stated under section 304 of the World War Veterans’ Act 
is applicable to all United States Government life insurance 
which a veteran may hold or whether such lien is limited to 
the reinstatement policy, to be collected only in the event of 
settlement thereunder. 

In the case submitted by you it appears that a policy of 
war risk term insurance in the sum of $10,000 was issued to 
John W. Bailey. Effective February 1, 1920, $5,000 of the 
insurance was converted into a twenty-year endowment policy 
(K-113,171) in the amount of $2,000, and a thirty-year en- 
dowment policy (K-113,172) in the amount of $3,000. The 
remaining $5,000 war risk term insurance was allowed to 
lapse. 

On April 28, 1927, the veteran applied for the reinstatement 
of the $5,000 lapsed term insurance under section 304 of the 
World War Veterans’ Act, as amended by the act of July 2, 
1926, and the conversion thereof into a five-year convertible 
term policy. The applications for reinstatement and con- 


*Released for publication August 13, 1946. 
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version were approved, and policy K-664,430 was issued 
effective June 1, 1927. A lien for unpaid premiums in the 
sum of $352.40 was established against such reinstated and 
converted policy. 

Subsequently the veteran applied for loans on policies 
K-113,171 and K-113,172, and the question arises as to 
whether the lien established against the reinstated and con- 
verted $5,000 policy is applicable only to such policy or 
whether it applies to all Government life insurance which the 
veteran has, thus reducing the loan values of policies K-113,- 
171 and K-113,172. 

Section 304 of the World War Veterans’ Act, 1924, as 
amended by the act of July 2, 1926, 44 Stat. 790, 799, and the 
act of July 3, 1930, 46 Stat. 1001, 38 U.S. C.. sec. 515, Supp., 
provides: 

“Tn the event that all provisions of the rules and regulations 
other than the requirements as to the physical condition of 
the applicant for insurance have been complied with an ap- 
plication for reinstatement, in whole or in part, of lapsed 
or canceled yearly renewable term insurance or United States 
Government life insurance (converted insurance) hereafter 
made may be approved if made within one year after the 
passage of this amendatory Act or within two years after 
the date of lapse or cancellation: Provided, That the appli- 
cant’s disability is the result of an injury or disease, or of 
an aggravation thereof, suffered or contracted in the active 
military or naval service during the World War: Provided 
further, That the applicant during his lifetime submits proof 
satisfactory to the director showing that he is not totally 
and permanently disabled. As a condition, however, to the 
acceptance of an application for the reinstatement of lapsed 
or canceled yearly renewable term insurance, where the re- 
quirements as to the physical condition of the applicant have — 
not been complied with, or, for the reinstatement of the 
United States Government life insurance (converted insur- 
ance), the applicant shall be required to pay all the back 
monthly premiums which would have become payable if such 
insurance had not lapsed, together with interest at the rate 
of 5 per centum per annum, compounded annually, on each 
premium from the date said premium is due by the terms of 


. a . : _ 


564 Lien for Unpaid Premiums 


the policy: Provided further, That where within one year of 
this amendatory Act all of the requirements for reinstate- 
ment of yearly renewable term insurance under this section 
are complied with, except the payment of unpaid premiums 
with interest, and proof satisfactory to the director is fur- 
nished showing the applicant is unable to pay such premiums 
with interest or some part thereof, the application may be 
approved, and the amount of unpaid premiums with interest 
as provided in this section shall be placed as an interest-bear- 
ing indebtedness against the insurance, such indebtedness to 
bear interest at the rate of 5 per centum per annum, com- 
pounded annually, to be deducted in any settlement there- 
under: And provided further, That, except as provided in 
section 301 of the World War Veterans’ Act, as amended, no 
yearly renewable term insurance shall be reinstated after 
July 2, 1927.” 

The language of the proviso in the above section, estab- 
lishing a lien for unpaid premiums, has been variously in- 
terpreted administratively as creating (1) an absolute 
indebtedness to the United States, (2) an indebtedness against 
any war risk term insurance or United States Government life 
insurance of the veteran, and (3) a contingent indebtedness 
against the reinstated insurance only, to be collected in the 
event of settlement under such reinstated insurance. 

According to your letter of May 27, 1932, and its enclosures, 
the lien for unpaid premiums has not, in practice, been treated 
as an absolute indebtedness to the United States, but since 
the enactment of the above amendment has been applied as 
an indebtedness against any Government insurance the vet- 
eran might have, except upon specific authorization from the 
veteran to deduct same from benefits payable under other 
titles of the Act. 

Authority for the collection of an indebtedness to the 
United States from the benefits payable under the World 
War Veterans’ Act is found in section 22, 43 Stat. 613, 38 
U. S. C. 454, which provides in part as follows: “* * * 
Provided, That such compensafion, insurance, and mainte- 
nance and support allowance shall be subject to any claims 
which the United States may have, under titles II, III, IV, 
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and V, against the person on whose account the compensation, 
insurance, or maintenance and support allowance is payable.” 

Insurance is under title ITT. 

If it was the purpose of Congress to constitute of the un- 
paid premiums an absolute indebtedness to the United States 
so as to be collectible under the provisions of section 22, then 
the provision in the proviso of section 304 for the deduction 
of the unpaid premiums from “the insurance * * * in 
any settlement thereunder” is surplusage and meaningless in 
view of the general provision in section 22. 

The War Risk Insurance Act of October 6, 1917, 40 Stat. 
898, provided for the issuance of policies of war risk term 
insurance in amounts ranging from $1,000 to $10,000, in 
multiples of $500. Section 400, 40 Stat. 409. There was a 
restriction placed upon the amount of insurance which could 
be issued, but there was no limitation upon the number of sep- 
arate contracts. The World War Veterans’ Act provides 
for the conversion of term insurance into various policies of 
United States Government life insurance, and these policy 
forms differ in their terms from the provisions ofthe war 
risk term insurance contract. Two or more separate and 
distinct contracts of Government insurance, the total of 
which does not exceed $10,000, may be held by the same vet- 
eran, and each one of such contracts is governed and con- 
trolled by the provisions of that particular contract. Section 
304 is a part of any contract reinstated thereunder. See 
White v. United States, 270 U.S. 175, 180. 

Prior to the amendment of section 304 by the act of July 2, 
1926, supra, in order to reinstate insurance it was necessary 
to pay all back premiums, and at which time the general pro- 
visions as to collection of indebtedness, in section 22, supra, 
were in force. In the amendment of July 2, 1926, Congress 
provided for the reinstatement of insurance without pay- 
ment of back premiums but requiring that a lien be established 
i the amount of unpaid premiums with interest, which should 
be placed as an interest-bearing indebtedness against “the 
insurance” and such indebtedness “to be deducted in any 
settlement thereunder.” These provisions clearly show that 
the lien was to be treated as an indebtedness against any in- 
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surance which was reinstated under section 304 and the 
language precludes placing the indebtedness against any in- 
surance other than that reinstated under that section. While 
Congress has made a general provision in section 22 for de- 
duction of any indebtedness due the United States, such pro- 
vision has been limited in contracts of insurance reinstated 
under section 304 by the qualifying provisions in that section 
restricting the application of the lien for unpaid premiums 
to the policy reinstated thereunder. The legislative history 
of section 304 shows no intent to the contrary. 

My opinion is that a lien, representing back premiums, 
established in the reinstatement of a policy of insurance under 
section 304 is a contingent indebtedness against such rein- 
stated insurance only, to be deducted solely from any set- 
tlement under such reinstated policy. 

Respectfully, 
WILLIAM D. MITCHELL. 
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ABANDONMENT. 
Ship abandoned to foreign insurer. *Shipping. 342. 
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the Attorney General upon requests from the heads of the. 
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There can rarely be proper occasion for an opinion by the 
Attorney General upon the constitutionality of a measure 
after it has become law, and it is not within his province to 
declare an act of the Congress unconstitutional—at least 
where it does not involve conflict between the prerogatives of 
the legislative and executive departments. 158. 

Disposition of withheld pay. 

The question of the disposition of pay “‘forfeited’’ by a 
seaman employed on a Government vessel presents a question 
of accounting practice and should be handled with the 
Comptroller General. 324. 

Judicial questions. 

It has been the uniform rule of the Attorneys General to 
decline to render opinions on questions which private parties 
may take to court. 286. 

Investigative reports. *Confidential Information. 485. 


AUTOMOBILE TIRES. 
Requisitioning for defense. *Requisitions. 240. 


BANEKHEAD-JONES FARM TENANT ACT. 
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BANKS. 

Property of foreign state. *Federal Reserve Act. 400. 
BONDS. | 

Certifying vouchers. *Officers. 284. 
BUILDINGS. 


Assignment of space. 

Subject to the limitation against removing a department or 
agency from a building provided for its use by the Congress, 
the Public Buildings Administration has the final authority 
over the control and allotment of space in all public buildings 
in the District of Columbia save only those buildings expressly 
excepted from its jurisdiction by the act of March 1, 1919 
(40 Stat. 1269), or other applicable legislation. 140. 

The determinations of the Public Buildings Administra- 
tion should not be made abstractly, or in an arbitrary man- 
ner, or without ascertainment and due consideration of the 
true needs of an affected department or agency. 140. 

A provision for use of a building by a particular agency may 
become obsolete because of a later provision of another build- 
ing for its use, or because of changed conditions due to cone 
solidation, transfer of functions, abolishment, etc. 140. 

Lease dated prior to-authorization. *Lease. 126. 


CANAL ZONE. 
Civil Service, citizens of Panama. *Employees. 6515. 
Exportation of military equipment. *Exportation. 42. 
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CARRIERS. 


Extension of time to pay freight charges. 

Under circumstances stated certain shipments of freight 
destined to private companies exclusively engaged in per- 
forming Government cost-plus-a-fixed-fee contracts may be 
regarded as “freight transported for the United States,”’ 
within the meaning of section 3 (2) of the Interstate Com- 
merce Act, as amended (49 U.S. C. 3). $658. 


Pooling of traffic. 


Proposed joint action by carriers involving the pooling or 
division of traffic, service, or earnings, pursuant to an order 
of the Director of Defense Transportation, but without ap- 
proval by the Interstate Commerce Commission, would not 
violate section 5 (1) of the Interstate Commerce Act (49 
U.S.C. 5(1)). 162. 

Airman certificates. *Civil Aeronautics Act. 8. 
Antitrust laws. *Aircraft. 335. 

*Civil Aeronautics Act. 95, 112, 186, 395. 

Collective bargaining agreement. *Railroads. 254, 494. 
Railroad Adjustment Board. *Railroads. 212, 218. 
Railway Labor Act, majority vote. *Railroads. 541. 


CHARITIES. 


Social Security Act. ‘*Social Security. 286. 


CITIZENSHIP. 


Expatriation, foreign military service. 

United States nationals who, having also the nationality of 
a foreign state, entered the armed forces of such state while 
under the age of 18 and continued to serve therein after reach- 
ing 18 did not thereby lose their American citizenship under 
section 401 (c) of the Nationality Act of 1940 (54 Stat. 1168). 
553. 

Such continued service would be sufficient, however, in any 
case in which it was reasonably possible for the individual con- 
cerned to obtain a discharge and he, knowing that he could 
obtain a discharge, failed to do so within a reasonable time 
after reaching 18 years. 5658. 

Filipinos. 

Filipinos are not citizens of the United States or “‘American 
citizens,’’ unless naturalized. 482. 

Entry for permanent residence. *Naturalization. 64. 


CIVIL AERONAUTICS ACT. 


Air Carrier Operating Certificates. 

The Administrator of Civil Aeronautics is empowered by 
the Civil Aeronautics Act of 1938 (52 Stat. 973) to issue an 
air carrier operating certificate authorizing an air carrier to 
operate between two points in the United States outside of 
the boundaries of a civil airway whenever he finds, after in- 
vestigation, that the applicant is properly and adequately 
equipped and is able to conduct a safe operation in accordance 
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with the requirements of the statute and the rules, regulations, 
and standards prescribed thereunder. $95. 
Contracts with Latin American Air Lines. 

Any contract or arrangement between a United States air 
carrier and a Jocal Latin American airline which aids in carry- 
ing out the purpose of the Civil Aeronautics Act of 1938 (52 
Stat. 973) to encourage and develop an air transportation 
system properly adapted to the present and future needs of 
the foreign and domestic commerce of the United States, the 
postal service, and the national defense, is permissible if ap- 
proved by the Civil Aeronautics Board. 112. 

The cost and expense to the United States air carrier may 
be taken into consideration by the Board in fixing rates for 
transportation of air mail by such carrier. 112, 

Exemptions from antitrust laws. 

The exemption of certain agreements from application of 
the antitrust laws, as provided in section 414 of the Civil 
Aeronautics Act (52 Stat. 973) must be secured in the precise 
manner and method prescribed by Congress. $385. 

Hearings, issuance of airman certificates. 

Section 7 of Reorganization Plan III (54 Stat. 1231) vests 
in the Civil Aeronautics Board the function of holding hear- 
ings under section 602 (b) of the Civil Aeronautics Act of 
1938 (52 Stat. 973) upon petition for reconsideration of the 
denial of applications for issuance or renewal of airman certi- 
ficates. 3. 

Intrastate operations. 

Intrastate operations of aircraft on a civil airway or which 
directly affect or endanger the safety of interstate, overseas, 
or foreign air commerce, are subject to the provisions of the 
Civil Aeronautics Act of 1938 (49 U.S. C. 401 et seq.). 95. 

Permits, foreign aircraft. 

Reorganization Plan No. III (54 Stat. 1231) vests in the 
Administrator of Civil Aeronautics the function of issuing per- 
mits under section 6 of the Air Commerce Act of 1926 (44 
Stat. 572), as amended by the Civil Aeronautics Act of 1938 
(52 Stat. 1028), to foreign airmen and aircraft, authorizing 
flight into and within the United States. 186. 

Use of airports, exclusive rights forbidden. 

An exclusive right to use an airport for a particular aero- 
nautical activity is forbidden by section 303 of the Civil 
Aeronautics Act of 1938 (49 U.S. C. 453). 71. 

The term “exclusive right’”’ as used in section 303 means a 
right excluding or debarring another or others from enjoying 
or exercising a like right. 71. 

Aviation agreements, validity. *Treaties. 451. 
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CIVIL SERVICE. 


Acting postmaster appointed postmaster. *Postal Service. 348. 
Citizens of Panama. *Employees. 6515. 

Classification Act, rationing boards. *Compensation. 191. 
Conflicting interests. See Officers. 

Office relegated to lower class. *Postal Service. 551. 
Political activity. See Hatch Act. 

Postmaster, residence requirement. *Postal Service. 407. 
Retirement, computation of service. *Retirement. 124. 
Retirement of congressmen. *Retirement. 412. 

Retirement of department heads. *Retirement. 412. 
Retirement, restoration to active duty. *Retirement. 178. 
Veterans’ preference. See Veterans. 


CLAIMS. 


Assignment of Claims Act, financing institution. 


The Assignment of Claims Act of 1940 (54 Stat. 1029) 
authorizes an assignment by a contractor to an insurance 
company of moneys due or to become due under a contract 
with the Government. 269. 

An insurance company is a “financing institution” within 
the contemplation of Executive Order No. 9112 authorizing 
the Navy Department to guarantee against loss any financ- 
ing institution, etc., which has made a loan or commitment 
for financing any contractor engaged in any business or opera- 
tion deemed by the Navy Department to be necessary, 
appropriate, or convenient for the prosecution of the war. 
269. 


Federal Tort Claims Act, delegation of authority. 


Under section 403 (a) of the Federal Tort Claims Act 
(60 Stat. 842) the head of a Federal agency may delegate to 
more than one subordinate official of the agency authority 
‘‘to consider, ascertain, adjust, determine, and settle’’ claims. 
503. 


Federal Tort Claims Act, effect on prior statutes. 


The Federal Tort Claims Act (60 Stat. 842) does not repeal 
or otherwise affect the authority of the Inland Waterways 
Corporation to adjust administratively tort claims in amounts 
exceeding $1,000. 527. 


Negligence, liability of employee. 


The Secretary.of Agriculture is without authority to require 
an employee to reimburse the Government for a payment 
made in settlement of a claim for property damage resulting 
from the employee’s negligence. 38. | 

The Congress has by general legislation progressively 
assumed liability to persons sustaining injuries through 
negligence of officers and employees of the Government and 
in doing so has not made provision for the assertion of claims 
by the Government against the officers and employees caus- 
ing the damage. 38. 
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In the absence of statutory authority, express or implied, 
an officer or employee of the Government may not be admin- 
istratively deprived of his lawful compensation. 38. 

Conflicting interests. See Officers. 
Contract Settlement Act. *Contracts. 9328, 357. 
Set-off; Contract Settlement Act. *Contracts. 9357. 


CLASSIFICATION ACT. 
Rationing boards. *Compensation. 191. 


CLEVELAND NATIONAL FOREST. 
Approval of purchases. *Geological Survey. 154. 


" COAL MINES. 
Strikes. *Labor Disputes. 306, 500. 


COAST GUARD. 
Transfer to Navy. 
The President is authorized by the act of January 28, 1915 

(14 U. 8. C. 1), to transfer the Coast Guard to the Navy 
Department in time of peace, whenever, in his judgment, the 
exigencies require such action. $2. 

Discharges, correction of records. *Records. 504. 

Retirement, restoration to active duty. *Retirement. 178. 


COASTWISE TRADE. 
Ship abandoned to foreign insurer. *Shipping. $342. 


COLUMBIA INSTITUTION FOR THE DEAF. 
Authority to lease land. 

The Columbia Institution for the Deaf has no authority 
to lease a part of its real estate to the Federal Works Agency 
except pursuant to a special act of the Congress as provided in 
section 4861 R.S. 157. 


COMMERCE. 
Airman certificates. *Civil Aeronautics Act. $8. 
Antitrust laws. *Aircraft. 3385. 
Contracts, foreign. *Civil Aeronautics Act. 112. 
Freight charges, time for payments. ‘*Carriers. 358. 
Intrastate operations. *Civil Aeronautics Act. 995. 
Operating certificates. *Civil Aeronautics Act. 395. 
Permits, foreign aircraft. *Civil Aeronautics Act. 136. 
Pooling of traffic. *Carriers. 162. 
Prison-made war material. *Prisons. 202, 207. 


COMMON CARRIERS. 
Airman certificates. *Civil Aeronautics Act. 3. 
Antitrust laws. *Aircraft. 3395. 
*Civil Aeronautics Act. 95, 112, 136, 395. 
Collective bargaining agreement. *Railroads. 254, 494. 
Freight charges, time for payments. ‘*Carriers. 358. 
Pooling of traffic. *Carriers. 162. 
Railroad Adjustment Board. *Railroads. 212, 218. 
Railway Labor Act, majority vote. *Railroads. 541. 
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COMPENSATION. 


Court-martial; forfeiture of pay. 


Pending a judicial determination of the question, where a 
sentence of a court-martial imposing forfeiture of pay upon a 
seaman employed on a vessel owned by or chartered to the 
United States is regular on its face, it is-the duty of the execu- 
tive branch to comply with the sentence and to withhold 
the pay. $24. 

In such a case there would seem to be ‘“‘sufficient cause’’ 
for withholding wages within the meaning of R. S. 4529, as 
amended. $24. 


Employees detailed to assist foreign governments. 


The act of August 8, 1946, c. 911, 60 Stat. 944, plainly 
authorizes the detailing of employees of the Weather Bureau 
to Cooperate with foreign governments, and must be con- 
strued as authorizing the placing of such employees on a 
leave-without-pay status and arranging with the foreign 
government for payment of their compensation. 65138. 

Article I, Section 9, Clause 8, of the Constitution does not 
forbid the acceptance of compensation from a foreign govern- 
ment under an arrangement duly authorized by an act of 
the Congress. 518. 


Liability for negligence. 


In the absence of statutory authority, express or implied, 
an officer or employee of the Government may not be admin- 
istratively deprived of his lawful compensation. 38. 


Private business activities of Federal officers. 


The statute (5 U. S. C. 66) forbidding any officer or em- 
ployee to receive any salary in connection with his services 
as such an official or employee from any source other than the 
Government of the United States does not prohibit payment 
for services rendered exclusively to private persons or organiza- 
tions and which have no connection with the services rendered 
to the Government. 187. 


Proposed donation of services. 


A proposed donation of services under the Second War 
Powers Act (56 Stat. 176) which amounts to an arrangement 
whereby an association of railway executives would pay the 
salary of an officer or employee of the United States cannot 
legally be accepted. 265. 

The Second War Powers Act did not repeal the provision 
of law (5 U.S. C. 66) forbidding contributions from private 
sources toward the compensation of officers and employees 
of the Government. 265. 


Rationing boards, Classification Act not controlling. 


If the Price Administrator finds it impracticable to fix rates 
of compensation for clerical and stenographic employees of 
local rationing boards in accordance with the Classification 
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COMPENSATION—Continued. . 
Act of 1923 (42 Stat. 1489), he may fix such rates as he finds 
to be reasonable and practicable under the circumstances. 
191. 
Soldiers and sailors; missing, captured. 

The act of March 7, 1942, 56 Stat. 143, relating to pay and 
allowances of members of the armed forces officially reported 
as missing, captured, etc., is applicable to members of the 
Army of the Philippines who were ordered into the service 
of the armed forces of the United States. 281. 

.Conflicting interests. See Officers. 
Judge, international military tribunal. *Courts. 428. 
Property requisitioned for defense. *Requisitions. 101. 


COMPTROLLER GENERAL. 
Contract Settlement Act. *Contracts. $28, 357. 
Jurisdiction, Tennessee Valley Authority. *Accounts. 84. 
Relocation of families on lands acquired for defense. *Emergency 
Relief Appropriations. 1983. 
Withheld pay, disposition. *Attorney General. $24. 


CONFIDENTIAL INFORMATION. 
Census records. 

The Archivist of the United States is legally bound to ob- 
serve the various provisions of the census laws governing the 
confidential treatment of census records with respect to those 
census records which are transferred into his custody pursuant 
to the National Archives Act (48 Stat. 1122). 9326. 

Investigative reports. 

It is the position of the Department of Justice, restated 
now with the approval and at the direction of the President, 
that all investigative reports are confidential documents of 
the executive department and that congressional or public 
access thereto would not be in the public interest. 465. 

This accords with the conclusions reached by a long line of 
predecessors in the office of Attorney General and with the 
position taken by the President from time to time since 
Washington’s administration; and this discretion in the execu- 
tive branch has been upheld and respected by the judiciary. 
45. 

Military secrets, allied nations. 

Contractors furnishing war materials to the United States 
may lawfully admit to their factories representatives of coun- 
tries allied with the United States and communicate to them 
secret information about manufacturing methods and products 
when specifically authorized by the War Department in ac- 
cordance with applicable regulations. 247, 

The Lend-Lease Act (55 Stat. 31), being later in date than 
the Espionage Act (40 Stat. 217), supersedes any inconsistent 
provisions therein. 247, 
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CONGRESS. 
Members serving in the armed forces. 

An Officer of the Army or the Navy is, in general, a person 
holding office under the United States. $01. — 

Both the House and Senate, exercising their constitutional 
prerogative, have determined upon occasions in the past that 
service with the armed forces of the United States is in- 
compatible with membership in the Congress. 301. 

Under the practice which has long prevailed, Members of 
Congress may enter the armed forces by enlistment, commis- 
sion or otherwise but thereupon cease to be Members of Con- 
gress provided the House or the Senate, as the case may be, 
chooses to act. 9301. 

It would be a sound and reasonable policy for the Executive 
Department to refrain from commissioning or otherwise util- 
izing the services of Members of Congress in the armed forces, 
and the Congress by exemptions in the Selective Training 
and Service Act of 1940 (54 Stat. 885) has recognized the 
soundness of this policy. 301. 

Investigative reports. *Confidential Information. 485. 

Retirement of congressmen. *Retirement. 412. 

Retirement, postmaster formerly a congressman. *Retirement. 

124. 

Veto of bills by President. *Constitutional Law. 274. 

War powers, termination. *Constitutional Law. 421. 
CONSTITUTIONAL LAW. 

President, pocket veto. 

Failure by the President to return bills which were presented 
to him before and after the adjournment of Congress from 
July 8, 19438, to September 14, 1943, results in their being 
pocket vetoed and not becoming law. 274. 

Termination of wartime legislation. 

The war powers of the President and the Congress do not 
automatically cease upon the termination of actual fighting. 
421. 

The broad basis of governmental power on which the various 
emergency and wartime statutes rest cannot, therefore, be 
said to have been terminated by recent developments, in- 
cluding the unconditional surrender of our enemies. 421. 

Any question as to the termination of an individual statute 
must be determined in the light of the statute’s history and 
purpose, and in the light also of the factual conditions prevail- 
ing at the time the question is raised. 421. 

“Appropriations for armies. *Air Force. 555. 
Aviation agreements, validity. *Treaties. 451. 
Congressmen serving in armed forces. *Congress. 9301. 
-Constitutionality of statute. Question raised by administrative 
officer. *Attorney General. 158. 
Employee assisting foreign government. *Compensation. 518. 
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CONSTITUTIONAL LAW—Continued. 
International agreement executed by President. *Treaties. 469. 
_ Intrastate operations. *Civil Aeronautics Act. 99. 
Joint resolution alaw. *Statutes. 469. 
President, Commander in Chief. *Lend-Lease Act. 58. 


CONTRACT SETTLEMENT ACT. 
Subcontractors, termination claims. *Contracts. $57. 


CONTRACTS. 
Administrative determination, error of judgment. 

An administrative determination in good faith that the 
prosecution of the war will be facilitated by the modification 
or amendment of a contract may not be drawn into question 
as being an error of judgment. 225. 

Contract Settlement Act of 1944. 

The Contract Settlement Act of 1944 (58 Stat. 649) auth- 
orizes the Director of Contract Settlement and the contract- 
ing agencies, subject to the Director’s regulations, to settle 
finally, subject to the exceptions stated in section 6 (c), all 
matters which are or may be in dispute relating to the per- 
formed part of a war contract as well as all claims arising 
under the terminated part of the contract. 9328. 

Section 16 of the act shows that Congress intended to limit 
the authority of the Comptroller General with respect to 
claims that are properly included in a termination settle- 
ment. 328. 

- The Director of Contract Settlement is authorized to pro- 
vide by regulations that direct settlement of certain sub- 
contractors’ termination claims may be made under the Con- 
tract Settlement Act of 1944 (58 Stat. 649) without deduction 
for claims the Government may have against the prime con- 
tractor or other higher tier contractor and without regard 
to insolvency or bankruptcy of higher tier contractors or set- 
offs between contractors in the contractual chain. 357 

It is the responsibility of the Director to decide what ad- 
ministrative steps should be taken by the contracting agencies 
to protect the interests of the United States. 357. 

Guaranteeing loans to war contractors. 

The Navy Department is authorized under Executive 
Order No. 9112 and section 201, Title II, of the First War 
Powers Act, 1941 (55 Stat. 838), to enter into contracts with 
financing institutions, guaranteeing them against losses on 
loans to war production contractors or subcontractors—such 
loans to be made, under prior commitments, on partial or 
total cancellation of such contracts and to be secured by 
money due and to become due under contracts so termi- 
nated. 304. 

Military procurements, foreign theaters of operations. 

The Secretary of War is authorized to issue and to put into 

effect proposed ‘General Instructions with Respect to Con- 
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CONTRACTS—Continued. | 
tracting Policies to be Exercised by Commanding Generals 
in Theaters of Operations Outside the Continental United 
States and its Territories and Possessions’’ (quoted in the 
opinion). 250. 

Statutory restrictions ordinarily applicable to Government 
contracts were not intended to handicap commanding gen- 
erals waging war on foreign soil or to limit or encroach upon 
the power of the President as Commander in Chief to conduct, 
through his subordinates, military campaigns abroad. 250. 

Redelegation of authority to make, modify, amend, etc. 

The proposed redelegation of authority to make, modify, 
and amend contracts for war matériel purchased by the War 
Department and to authorize the waiver of certain statutes 
ordinarily applicable to procurement contracts, is in accord- 
ance with the provisions of the First War Powers Act, 1941 
(55 Stat. 838), and Executive Order No. 9001 of December 
27, 1941. 225. 

The action proposed to be taken with respect to the amend- 
ment or modification of contracts in the circumstances in- 
dicated in the opinion and the waiver of certain statutory 
requirements ordinarily applicable to procurement contracts, 
is authorized by the statute and Executive order above men- 
tioned. 2285. 

War Shipping Administration, services abroad. 

The statutes and Executive orders listed in the opinion, 
which are ordinarily applicable to Government contracts, are 
not applicable to contracts for supplying, repairing and 
furnishing services in foreign countries to vessels operated by 
the War Shipping Administration. 267. 

Antitrust laws. ‘*Aircraft. 335. 

Assignment of claims. *Claims. 269. 

Conflicting interest. See Officers. 

Cost-plus contracts, freight charges. *Carriers. 358. 
Foreign air carrier. *Civil Aeronautics Act. 112. 

Lease, authority. *Columbia Instituion for the Deaf. 157. 
Lease, authority. *Mineral Deposits. 9, 41. 

Lease dated prior to authorization. *Lease. 126. 

Mining laws. *Mineral Deposits. 260, 540. 

Prison-made war material. *Prisons. 202, 207. 

War Labor Disputes Act. *Labor Disputes. 278, 306, 312, 500. 


CONVICT LABOR. 
War material. *Prisons. 202, 207. 


COPYRIGHT OFFICE. 
Review of Register’s decision. 

The provision that the Register of Copyrights shall perform 
his duties under the direction and supervision of the Librarian 
of Congress does not warrant a demand by counsel that the 
Librarian personally examine upon its merits a claim for copy- 
right registration denied by the Register. 27. 
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CORPORATIONS (GOVERNMENT.) 
Creation, etc. *Emergency Relief Appropriations. 198. 
Jurisdiction, General Accounting Office. *Accounts. 84. ; 
Principal office. *Federal Savings, etc., Corp. 115. 
Producers of commodities. *Subsidies. 244. 
State tax. *Farmers’ Home Corporation. 107. 


COURTS. 
Judge serving on international military tribunal. 

Under circumstances stated, a judge of the United States 
Circuit Court of Appeals would not vacate his judicial office 
by serving without compensation at the request of the Presi- 
dent as an alternative judicial member of the international 
military tribunal established to try persons charged with war 
crimes. 423. 


COURTS-MARTIAL. 
Spy, jurisdiction to try. 
A German national who had crossed into our territory from 
Mexico and at the time of his arrest was found “lurking or 
acting as a spy’’ was subject to trial by court martial under 
Article 82 of the Articles of War (10 U. S. C. 1554). 561. 
Forfeiture of pay. *Compensation. 324. 


CUSTOMS LAWS. 
Importations of war material. 

When an administrative officer has determined that an 
importation is “‘war material’ within the meaning of the act 
of June 30, 1914 (38 Stat. 399), and Executive Order No. 9177, 
the importation is entitled to duty-free entry. The customs 
officials are entitled to rely upon the determination embodied 
in the administrative officer’s certificate and are not required 
to make an independent determination. 288. 

Meat, foot-and-mouth disease. 

Tierra del Fuego may be treated as a country separate from 
continental Argentina and Chile in the administration of the 
statute (19 U. S. C. 1306 (a)) forbidding the importation of 
meat from countries in which rinderpest or foot-and-mouth 
disease exists. 56. 


DEFENSE. 
All items digested or indexed under War. 


DELEGATION OF AUTHORIT Y. 
Copyright Office. *Officers. *Copyright Office. 27. 
Federal Security Administration. *Officers. 34. 
Redelegation, Army contracts. *Contracts. 225. 


DISBURSEMENTS. 
Authority. *Franklin D. Roosevelt Library. 150. 
DISCOUNT. 


Surplus property, disposal. *Surplus Property. 4783. 
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DISTRICT OF COLUMBIA. 

Fire Department, physical requirements. *Veterans. 454. 

« Parks. *Regulations. 418. 

Police Department, physical requirements. *Veterans. 454. 
DOCUMENTS. 

Census records. *Confidential Information. 326. 

Investigative reports. *Confidential Information. 45. 
EASEMENT. 

Flood Control Act. *Lands. 481. 

Right-of-way. *National Forests. 389. 
EDUCATIONAL INSTITUTIONS. 

Surplus property; sales, gifts. *Surplus Property. 473. 
ELECTRIC EQUIPMENT. 

Loans. *Rural Electrification Act. 139. 


EMERGENCY RELIEF APPROPRIATIONS. 


Land acquired for defense, relocation of occupants. 

Expenditures by the Farm Security Administration for the 
relief and relocation of farm families whose land was acquired 
by the United States for defense purposes were made for 
‘rural rehabilitation’? within the meaning of that term as it 
is used in the Emergency Relief Appropriation Act, fiscal year 
1941 (54 Stat. 611), and in the Department of Agriculture 
Appropriation Act, fiscal year 1942 (55 Stat. 408). 198. 

The procedure followed in connection with these expendi- 
tures, including the creation of nonstock, nonprofit corpora- 
tions with officers and employees of the Government as 

_temporary directors, and the making of loans to such corpora- 
tions, was within the lawful authority of the Farm Security 
Administration. 198. | 

Land purchased by these corporations with the proceeds of 
loans made to them was not purchased in violation of section 
3736 R. S., forbidding purchases of land “‘on account of the 
United States, except under a law authorizing such purchase.”" 
193. : 

Public Housing project. 

A housing project sponsored by Caddo Parish, La., is a 
public project within the contemplation of the Emergency 
Relief Appropriation Acts notwithstanding that the money 
spent upon such project by the Parish will be voluntarily paid 
to the Parish by the owner of the abutting property rather 
than raised through the imposition of assessments. 1, 

Land, authority to purchase. *Lands. 69. 


EMPLOYEES. 


Civil Service, citizens of Panama. 
The Civil Service Commission is required under the terms 
of an agreement between this Government and the Govern- 
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EMPLOY EES—Continued. 

ment of Panama to admit citizens of the Republic of Panama 
to civil service examinations for employment by the Panama 
Canal and the Panama Railroad:‘Company. 515. 

Acting postmaster appointed postmaster. *Postal Service. 348. 

Alien spouse. *Naturalization. 64. 

Compensation from foreign government. *Compensation. 518 

Compensation, withholding. *Compensation. $38. 

Conflicting interests. See Officers. 

Leave, assisting foreign government. *Compensation. 518. 

Negligence, liability. *Claims. 38. 

Office relegated to lower class. *Postal Service. 551. 

Patents on inventions. *Patents. 525. 

Political activity. See Hatch Act. 

Postmaster, residence requirement. *Postal Service. 407. 

Rationing boards. *Compensation. 191. 

Reemployment rights. See Veterans. 

Removal from office. *Hatch Act. 14, 545, 

Retirement, computation of service. *Retirement. 124. 

Retirement, restoration to active duty. *Retirement. 178. 

Veterans’ preference. See Veterans. 


ENEMY PROPERTY. 
Trading with the Enemy Act, sales to Filipinos. 
Under the Trading with the Enemy Act, as amended (50 
U. S. C. App. 616), the Alien Property Custodian in the 
exercise of authority delegated by the President, and on 
making the determination required by the statute, is author- 
ized to sell property in the Philippine Islands to Filipinos. 432. 
Where sales to a specified group of non-citizens are author- 
ized in the public interest, the members of that group may 
purchase for and may resell to all other members of the same 
group. 432. 
Waiver of royalties. *Patents. $38. 


ESPIONAGE ACT. 
Allied nations. *Confidential Information. 247. 


EXPORTATION. 
Military equipment, Canal Zone. 

Section 6 of the act of July 2, 1940 (50 U.S. C. App. 701), 
authorizing the President to prohibit or curtail the exporta- 
tion of military equipment and other named material, was 
intended and should be interpreted to include the Canal 
Zone. 42. 

It is desirable that proclamations and regulations pre- 
viously issued under this section and employing the term 
“United States”? be amended to make clear the RIRCORS of their 
intended operation. 42. 
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FARMERS’ HOME CORPORATION. 
Taxability of land, Bankhead-Jones Farm Tenant Act. 

Land acquired by the Government through purchase at 
foreclosure sale or the acceptance of a deed in lieu of fore- 
closure under the Bankhead-Jones Farm Tenant Act (50 
Stat. 522) becomes subject to State and local taxation upon 
administrative determination that it shall be utilized for the 
purpose of title I of the statute. 107. 


FARMS. 
Loans. *Rural Electrification Act. 189. 


FEDERAL FOOD, DRUG AND COSMETIC ACT. 
Delegation of authority. *Officers. 34. 


FEDERAL RESERVE ACT. 
Property of foreign state. 

The Secretary of State has the authority under section 25 

(b) of the Federal Reserve Act (55 Stat. 131) to certify to a 

Federal Reserve bank the authority of any person to deal 

with property of a foreign state or a central bank thereof 

whether the property has been deposited before or after the 

certificate is issued. 400. 


FEDERAL SAVINGS AND LOAN INSURANCE CORPORATION. 
Removal from Washington to New York. 

Removal of the business organization of the Federal Savings 

and Loan Insurance Corporation from Washington to New 

York in accordance with the plan outlined will not conflict 

with the statutory requirement (12 U. S. C. 1725) that the 

Corporation’s principal office shall be in the District of 
Columbia. 115. 


FEDERAL SECURITY ADMINISTRATION. 
Delegation of authority. *Officers. $4. 


FEDERAL TORT CLAIMS ACT. , 
Delegation of authority. *Claims. 508. 
Effect on prior statutes. Claims. 527. 


FILIPINOS. 

Citizenship. ‘*Citizenship. 482. 
FISHERIES. 

Authority to limit trap fishing in Alaska. 

The Secretary of the Interior has legal authority to limit 
the number of trap sites that may be occupied, and the amount 
of fish that may be taken by means of traps, by any individual, 
concern or combination in Alaskan waters. He does not 
have legal authority to allocate trap sites to particular 
applicants. 175. 

The opinion does not deal with the question of fishing 
rights that may be found to be vested in Alaskan natives or 
native communities. 175 


FLOOD CONTROL ACT. 
Rights-of-way, timber, minerals. *Lands. 4$1. 
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FOOT-AND-MOUTH DISEASE. 
Importations of meat. *Customs Laws. 56. 
FOREIGN COMMERCE. 
Antitrust laws. *Aircraft. 335. 
Contracts. *Civil Aeronautics Act. 112. 
Permits, foreign aircraft. *Civil Aeronautics Act. 186. 
FOREIGN GOVERNMENTS. 
Aviation agreements, validity. *Treaties. 451. 
Bonds, Australian; renewal of indebtedness. *Neutrality. 135. 
Bonds, New Zealand. *Neutrality. 29. 
Citizens of Panama, Civil Service. *Employees. 515. . 
Employee detailed to assist. *Compensation. 6518. 
International agreement executed by President. *Treaties. 469. 
Load lines, changed conditions. *Treaties. 119. 
Military secrets. *Confidential Information. 247. 
Military service, loss of citizenship. *Citizenship. 558. 
Property held by bank. *Federal Reserve Act. 400. 
Property requisitioned for defense. *Requisitions. 101. 
Training British airmen. *Lend-Lease Act. 58. 
‘‘United Kingdom,’’ scope of term. *Neutrality. 180. 
Vessels stricken from Navy register. *Navy. 486. 
FOREIGN INSURER. 
Ship abandoned to foreign insurer. *Shipping. $42. 
FORESTS. 
Flood Control Act, timber rights. *Lands. 481. 
Mining laws, national forests. *Mineral Deposits. 260. 
Right-of-way. *National Forests. 289. 
FRANKLIN D. ROOSEVELT LIBRARY. 
Authority to make disbursements. 
The Archivist is not required to obtain authorization of the 
Trustees of the Franklin D. Roosevelt Library before expend- 
ing funds collected from persons visiting and viewing the 
exhibit rooms or museum portion of the Library. 150. 
FREE SILVER. 
Leased for war production. *Silver. 171. 


GEOLOGICAL SURVEY. 
Approval of purchases of land. 
Lands purchased under the act of June 15, 1938 (52 Stat. 
699), with approval of the National Forest Reservation 
Commission are not subject to examination and report by 
the Geological Survey. 154. 
GIFTS. 
Application of income. *Library of Congress. 66. 


GOVERNMENT CORPORATIONS. 
Creation, etc. *Emergency Relief Appropriations. 198. 
Jurisdiction, General Accounting Office. *Accounts. 84. 
Principal office. *Federal Savings, etc., Corp. 115. 
Producers of commodities. *Subsidies. 244. 
State tax. *Farmers’ Home Corporation. 107. 
798037—19 39 
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GRAZING ACT. 


Land, withdrawalffrom entry. *Lands. 73. 


HATCH ACT. 


Expression of opinion; unsolicited advice. 


A letter written by a Government employee gives the 
impression that he was actively engaged in matters pertaining 
to political campaigns. Upon investigation it was found that 
this was not true; that the employee was given to finding 


_ fault and to offering unsolicited advice; that his proclivities 


in this respect extended to political affairs; but that the net 
result was only embarrassment to certain friends and acquaint- 
ances. Held that under these circumstances the writing of . 
the letter constituted no more than an expression of opinion, 
which is permitted by the Hatch Act (18 U.S.C. 6lh). 405. 


National Guard, statute inapplicable. 


Section 9 of the Hatch Act (54 Stat. 767; zd. 858) is not 
applicable to members of the National Guard ordered into 
the service of the United States under the Public Resolution 
of August 27, 1940. (54 Stat. 858.) 108. 


Penalty for violation, Federal employees. 


Federal employees who violate the provisions of section 9 
of the Hatch Act (18 U.S. C. 61h) are required to be removed 
from office and there is no discretionary authority to invoke 
with respect to civil service employees the lesser penalties 
prescribed by the civil service rules. 14. 

The penalty provisions of the Hatch Act (18 U. S. C. 61) 
require the removal of an employee from the civil service 
position or office which he is holding at the time his violation 
of that act is established despite the fact that this position 
may be a different one from that held at the time the violation 
occurred. It is immaterial whether the second civil service 
position has been obtained by transfer, promotion or reap- 
pointment. 95485. 

Such an employee, however, is not forever debarred from 
securing employment in the Federal Government. He will be 
prevented only from thereafter obtaining the position or office 
from which he was removed. 545. 


Penalty for violation, State and local employees. 


State and local employees who violate the provisions of 
section 12 of the Hatch Act (18 U. S. C. 61-I) are not re- 
quired to be removed from office if the Civil Service Commis- 
sion determines that the violation does not justify removal. 
14. 


Public’expression of opinion. 


The Hatch Act permits public expression of opinion on 
political subjects and candidates provided it does not amount 
to taking an active part in political management or in politica] 
campaigns. 14. . 
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HATCH ACT—Continued. 
Refinancing indebtedness of drainage district. 

The Reconstruction Finance Corporation in order to enable 
a drainage district to reduce and refinance its outstanding 
indebtedness purchased the outstanding bonds of the district 
at less than par and surrendered them to the district in ex- 
change for refunding bonds in the amount expended by the 
corporation. No funds to pay the principal of the bonds 
held by the corporation, the interest thereon, or the adminis- 
trative, maintenance or operating charges of the district have 
been or are being derived from any Federal agency. Held, 
that under the facts stated section 12 of the Hatch Act (18 
U. 8. C. 61-l) is inapplicable. 158. 

Scope, purpose, constitutionality. 

Section 12 of the Hatch Act (18 U.S. C. 61-l) covers loans 
and grants to States or local agencies made after the enact- 
ment of the section under existing contracts. 158. 

There is no occasion for questioning the constitutionality of 
section 12 as applied to such Federal aid. 158. 

The purpose of section 12 is to prevent officers or employees 
of State or local agencies from engaging in any of the political 
activities mentioned therein while their compensation is being 
paid in whole or in part from funds furnished by the Federal 
Government. 158. 


HOSPITALS. 
Social Security Act. *Social Security. 286. 


HOUSING. 

Public project. *Emergency Relief Appropriations. 1. 
IMMIGRATION. 

Entry for permanent residence. *Naturalization. 64. 


IMPORTATIONS. 
Meat, foot-and-mouth disease. *Customs Laws. 56, 
War material, duty free. *Customs Laws. 288. 


INLAND WATERWAYS CORPORATION. 
Claims, authority to settle. *Claims. 527. 


INSURANCE. 
Military forces, Commonwealth of the Philippines. 

Personnel of the organized military forces of the Common- 
wealth of the Philippines called and ordered into the armed 
forces of the United States under authority of the President’s 
Military Order of July 26, 1941, are in active service in the 
land and naval forces of the United States and are entitled 
to insurance under the National Service Life Insurance Act 
of 1940 (54 Stat. 1008; 55 7d. 844). 185. 

War Risk, lien for unpaid premiums. 

A lien, representing back premiums, established in the rein- 

statement of a policy of insurance under section 304 of the 
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INSURANCE—Continued. 
World War Veterans’ Act, as amended (38 U.S. C. 515), isa 
contingent indebtedness against such reinstated insurance 
only, to be deducted solely from any settlement under such 
reinstated policy. 562. 
Ship abandoned to foreign insurer. *Shipping. 342. 


INTERAGENCY TRANSFERS. 
Government property. *Property. 483. 


INTERNATIONAL LAW. 
Training British airmen, *Lend-Lease Act. 58. 
Treaty, changed conditions. *Treaties. 119. 


INTERNATIONAL LOAD LINE CONVENTION. 
Changed conditions. *Treaties. 119. 


INTERNATIONAL MILITARY TRIBUNAL. 
Federal judge as member. *Courts. 423. 


INTERSTATE COMMERCE. 
Airman certificates. *Civil Aeronautics Act. $3. 
Antitrust laws. *Aircraft. 3395. 
Freight charges, time for payments. *Carriers. $53. 
Intrastate operations. *Civil Aeronautics Act. 99. 
Operating certificates. *Civil Aeronautics Act. 395. 
Pooling of traffic. *Carriers. 162. 
Prison-made war material. *Prisons. 202, 207. 
LABOR DISPUTES. 
Government operation of coal mines. 

The agreement of May 29, 1946, covering the terms and 
conditions of employment during the period of Government 
possession of the bituminous coal mines superseded the pro- 
vision in section 15 of the National Bituminous Coal Wage 
Agreement of April 11, 1945, which provided an opportunity 
for renegotiation and termination of the terms and conditions 
of that contract at any time either party desired after March 
1, 1946. 500. 

The agreement of May 29, 1946, must be interpreted and 
applied in the light of the objectives of the War Labor Dis- 
putes Act (57 Stat. 163), under which possession of the mines 
was taken by the United States and which sets forth in 
detail the method whereby changes in terms and conditions 
of employment may be effected. 500. 

Power of President to seize properties. 

Under the circumstances stated the President is authorized 
by section 3 of the War Labor Disputes Act (57 Stat. 163) 
and by his constitutional and statutory powers as Chief 
Executive and Commander in Chief of the Army and Navy 
to direct the Secretary of Commerce to take possession of 
and to operate the retail store, mail order division, and other 
plants and facilities of Montgomery Ward & Co., in Chicago 
Ill. 312. 
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LABOR DISPUTES—Continued. 
Return of coal mines. 

The provision in the War Labor Disputes Act (57 Stat. 163) 
and in Executive Order No. 9393 for the return of coal mines 
taken over by the Government within “sixty days after the 
restoration of the productive efficiency thereof prevailing 
prior to the taking of possession thereof’? does not contem- 
plate the return of the mines to their owners if, in the light 
of all the factors involved, the Secretary of the Interior has 
determined that this would result in a recurrence of strikes 
or stoppages which would require the Government again to 
take possession under the statute. $06. 

War Labor Disputes Act. 

The term “the representative of the suplogens of a war 
contractor,”’ as used in section 8 (a), subsections (1) and (3), 
of the War Labor Disputes Act (57 Stat. 163), is to be inter- 
preted as referring to the representative of any group of em- 
ployees. 278. 

Collective bargaining agreement. *Railroads. 254, 494. 
Railroad Adjustment Board. *Railroads. 212, 218. 
Railway Labor Act, majority vote. *Railroads. 541. 


LANDS. 
Acquisitions. 


Defense Relocation Corporations. 

Land purchased by these corporations with the proceeds 
of loans made to them was not purchased in violation of sec- 
tion 3736 R. S., forbidding purchases of land ‘‘on account of 
the United States, except under a law authorizing such 
purchase.’”’ 198. 

Flood Control Act; easements reserved. 

Real property to be purchased under the Flood Control 
Act of 1944 (58 Stat. 887) may be acquired subject to reserva- 
tions of rights-of-way, timber, minerals and easements. 481. 

The words “lands, easements and rights-of-way,’’ used in 
legislation relating to flood control, have long been inter- 
preted as authorizing the acquisition of lands subject to reser- 
vations of rights-of-way, timber, minerals and easements. 
To disturb now the contemporaneous, uniform and long- 
continued construction, under which rights have been de- 
termined and adjusted, would be wholly unwarranted. 4981. 

Implied authority to purchase. 

Under R. S. 3736 (41 U.S. C. 14) providing that ‘‘no land 
shall be purchased on account of the United States, except 
under a law authorizing such purchase,’’ authority to pur- 
chase land need not be conferred by express statutory pro- 
vision but may be implied. 69. 

The Emergency Relief Appropriation Act of 1941, making 
an appropriation for the prosecution of “‘projects involving 
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LANDS—Continued. 


construction and operation of migratory labor camps,’’ 
impliedly authorizes the purchase of land necessary for the 
sites of such camps. _ 69. 

Approval of purchases. *Geological Survey. 154. 

Lease dated prior to authorization. *Lease. 126. 


Administration. 


Withdrawal from entry, settlement, etc. 

The President is authorized to withdraw and reserve public 
lands for public uses freed of the operation of the mining laws 
notwithstanding the provisions of the Withdrawal Act of 
June 25, 1910 (43 U. S.C. 141). 78. 

A proposed Executive order entitled ‘‘Withdrawal of Public 
Lands for Use in Connection with the Squaw Butte Experi- 
mental Station—Oregon”’ is approved as to legality. 78. 

Interdepartmental transfer. *Mineral Deposits. 41. 
Right-of-way. *National Forests. 389. 


Disposals, 


Lease, authority. *Columbia Institution for the Deaf. 157. 
Lease, authority. *Mineral Deposits. 9, 41. 

Mining Laws. *Mineral Deposits. 260, 540. 

Right-of-way. *National Forests. 389. 


Taxation. 


State tax. *Farmers’ Home Corporation. 107. 


LEASE. 


Dated prior to authorization by directors. 

A lease to the United States executed and delivered on 
July 3 by the then president of Dupont Circle, Inc., is not 
invalid because of the fact that the lease is dated July 1 and 
that the adoption of the resolution of the directors authorizing 
it and the election of the individual who signed as president 
did not occur until July 3. 126. 

The Government has not yet executed the lease but is 
occupying part of the building covered thereby in accordance 
with its terms. Some of the tenants still remaining in the 
building have indicated their intention to seek an injunction, 
compelling the lessor to continue to operate the building as 
an apartment-hotel. 126. 

Held, both the Government and the lessor have proceeded 
too far in reliance upon the validity of the lease to warrant 
any other conclusion than that the Government should con- 
tinue to proceed upon this view until and unless the courts 
render some decision requiring a contrary conclusion. 126, 
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LEASE—Continued. 
Authority. *Columbia Institution for the Deaf. 157. 
Authority. *Mineral Deposits. 9, 41. 
Mining laws. *Mineral Deposits. 260, 540. 
Silver for war production. *Silver. 171. 


LEND-LEASE ACT. 
Training of British flying students. 

The training of British fiving students in civilian institu- 
tions of the United States offends no law and requires no 
specific statutory authority. 58. 

It is within the power of the President as Commander in 
Chief to authorize the instruction of British flying students 
by members of the Army Air Corps at air corps training 
centers. 958. 

The furnishing of airplanes, fuel, spare parts, instruction 
books, and similar articles for the use of such students is 
authorized by the Lend-Lease Act (22 U. S. C. 412). 58. 

Vessels stricken from Navy register. *Navy. 486. 


LIBRARY (ROOSEVELT). 
Disbursements. *Franklin D. Roosevelt Library. 150. 


LIBRARY OF CONGRESS. 
Application of income from donation. 

The Library of Congress Trust Fund Board is authorized 
to apply income from a donation only in accordance with the 
provisions of the statute (2 U. S. C. 156) creating the Board 
unless otherwise required by some proper condition attached 
to the donation. 66. 

Copyright decision, review. *Copyright Office. 27. 


LIGHTHOUSE RETIREMENT ACT. 
Restoration to active duty. *Retirement. 178. 


LOANS. 
Electric equipment. *Rural Electrification Act. 189. 
Guaranteeing loans to war contractors. *Contracts. 304. 
Rehabilitation. *Emergency Relief Appropriations. 198. 


MAIL. 
Increased rates, effective date. *Postal Service. 311. 
Rates, foreign air carrier. *Civil Aeronautics Act. 112. 


MEADOWBROOK PARK LIVING TERRACE. 
Public project. *Emergency Relief Appropriations. 1. 


MEDIATION BOARD. 
Collective bargaining agreement. *Railroads. 254, 494. 
Railroad Adjustment Board. ‘*Railroads. 218. 
Railway Labor Act, majority vote. *Railroads. 541. 
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MINERAL DEPOSITS. 
Implied authority to protect. 

Where oil is being drained from land not subject to the 
Mineral Leasing Act (30 U. S. C. 181) there is implied au- 
thority in the head of the department or agency having juris- 
diction to take protective measures, including the making of 
necessary contracts. 41. 

If it is found advisable or more convenient for the protec- 
tive action to be taken by another department or agency it is 
within the power of the President to transfer the necessary 
authority and jurisdiction. 41. 

Mineral Leasing Act. 

The conclusion reached in 34 Op. A. G. 171 that the Min- 
eral Leasing Act of February 25, 1920 (30 U. S. C. 181), has 
peculiar application to the public domain is approved. 9. 

The statute does not authorize leases with respect to lands 
acquired by the War Department in the course of its rivers 
and harbors improvement program. 9. 

National forests. 

Lands acquired by the United States for national-forest 
purposes under the provisions of the General Exchange Act 
of March 20, 1922 (42 Stat. 465), are subject to both the 
general mining laws (30 U. S. C. 21 e¢ seq.) and the Mineral 
Leasing Act (41 Stat. 437). 260. 

Submerged coastal lands. | 

The Mineral Leasing Act of February 25, 1920, as amended 
(30 U. S. C. 181), is not applicable to the submerged lands 
below low tide off the coasts of the United States and outside 
the inland waters within the States. 540. 

Land, withdrawal from entry. *Lands. 798. 

Rights reserved, Flood Control Act. *Lands. 481. 
MINES. 
Strikes. *Labor Disputes. 306, 500. 
MONOPOLIES. 

Antitrust laws. ‘*Aircraft. 335. 
MONTGOMERY WARD & CO. 

Seizure of properties. *Labor Disputes. 312. 
NATIONAL ARCHIVES ACT. 

Census records. *Confidential Information. $326. 
NATIONAL DEFENSE. 

All items digested or indexed under War. 
NATIONAL FOREST RESERVATION COMMISSION. 

Approval of purchases of land. 

Lands purchased under the act of June 15, 1938 (52 Stat. 
699), with approval of the National Forest Reservation 
Commission are not subject to examination and report by the 
Geological Survey. 154. 
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NATIONAL FORESTS. 
Right-of-way. 

The act of March 3, 1899, 30 Stat. 1214, does not authorize 
the Secretary of the Interior to grant a right-of-way for rail- 
road purposes within the Pisgah National Forest, which was 
acquired and set aside as a national forest under the Weeks 
Act (March 1, 1911, 36 Stat. 961). 389. 

Mining laws. *Mineral Deposits. 260. 
NATIONAL GUARD. 

Political activity. *Hatch Act. 108. 
NATIONAL HOUSING ACT. 

Principal office. *Federal Savings, etc., Corp. 115. 
NATIONAL MEDIATION BOARD. 

Collective bargaining agreement. *Railroads. 254, 494. 

Railroad Adjustment Board. *Railroads. 218. 

Railway Labor Act, majority vote. *Railroads. 541. 
NATIONAL RAILROAD ADJUSTMENT BOARD. 

Procedural questions, referees. *Railroads. 218. 

Rehearings, referees. *Railroads. 212. 
NATURALIZATION. 

Entry for permanent residence. 

Under section 312 of the Nationality Act of 1940 (8 U. S. 
C. 712) proof of legal entry for permanent residence is a con- 
dition precedent to naturalization of an alien spouse of an 
American citizen who is abroad in the employment of the 
Government. 64. 

NAVY. 
Disposition of vessels stricken from Navy Register. 

Section 5 of the act of March 3, 1883 (22 Stat. 599), con- 
ferring authority on the Secretary of the Navy to dispose of 
vessels stricken from the Navy Register, has not been re- 
pealed by section 4 of the act of February 19, 1943 (57 Stat. 
4). $21. 

Under section 5 of the act of March 3, 1883 (22 Stat. 582), 
vessels stricken from the Navy Register may be sold to 
foreign governments. 436. 

Such authority has not been rescinded by section 4 of the 
act of February 19, 1943 (57 Stat. 4), or other legislation. 
436. 

The disposal authority conferred by the Surplus Property 
Act of 1944 (58 Stat. 765) is in addition to, not instead of, 
other statutory disposal authority. 436. 

Promotion of officers. 

A captain in the Navy designated for engineering duty 
only who has not failed of selection will take rank upon pro- 
motion to rear admiral in accordance with section 7 (a) of 
the act of June 25, 1940 (54 Stat. 527), and such a captain 
who has once failed of selection will take rank upon promotion 
in accordance with the last sentence of section 5 (b) of that 
act. 145. 
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NAV Y—Continued. 
Retirement, Fleet Reserve officer. 

Section 309 of the Naval Reserve Act of 1938 (34 U. S. C. 
855h), providing for the transfer to an honorary retired list 
of officers and enlisted men of the Naval Reserve upon reach- 
ing the age of 64, is applicable to officers of the Fleet Reserve. 
51. 

Coast Guard, transfer to Navy. *Coast Guard. $2. 
Congressmen serving in armed forces. *Congress. $01. 
Court-martial; forfeiture of pay. *Compensation. $24. 
Discharges, correction of records. *Records. 504. 

Guaranteeing loans to war contractors. *Contracts. 304. 

Life insurance, Philippine forces. *Insurance. 185. 

Men missing or captured. *Compensation. 281. 

Officer, disqualifying business connections. *Officers. 187, 289. 
*Soldiers’ and Sailors’ Civil Relief Act. 97. 

Veterans’ benefits. See Veterans. 

War. All opinions relating to War indexed under that heading. 


NEUTRALITY. 
Australian bonds, renewal of indebtedness. 

A proposed exchange by the Commonwealth of Australia 
of its bonds for bonds of the State of Queensland (which 
latter bonds the Commonwealth is obligated to pay) is a 
“renewal or adjustment” of an existing indebtedness and 
excepted from the operation of section 7 of the Neutrality 
Act of 1939 (54 Stat. 4). 1985. 

Foreign war loan. 

Section 7 of the Neutrality Act of 1939 (22 U. S. C. 447) 
prohibits the New Zealand agent of an American steamship 
company from subscribing to a New Zealand Government 
war loan for the account of the steamship company. 29. 

Scope of term ‘‘United Kingdom.’”’ 

The term ‘‘United Kingdom”’ as used in the President’s 
Proclamation of November 4, 1939, issued under the Neutral- 
ity Act of 1939 (54 Stat. 4) is properly to be construed as 
including only England, Wales, Scotland, and Northern 
Ireland, and not the overseas territories and possessions of 
the British Empire. 1930. 

OATH. 
Expatriation, foreign military service. *Citizenship. 553. 
OFFICERS. 
Conflicting interests. 


Disqualifying business connections. 

The proposed assignment of an Army officer to maintain 
liaison with a private corporation in which he is an officer and 
a stockholder is so doubtful as to legality and propriety that 
the assignment should not be made. 168. 

A man whose duty it is to serve the public should not be 
put into a position where he can also serve his selfish 
interests. 168. 
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OFFICERS—Continued. 
Participation in profits of law firm. 

It would not be a violation of Federal law for a patent 
attorney commissioned as an officer in the Army to receive 
part of the profits of his law firm so long as he took no part in 
the firm’s activities and did not engage in any activities as 
an Army Officer in which the interests of the United States 
might conflict with his private interests. 188. 

The term ‘“‘compensation” as used in section 3 (f) of the 
Selective Training and Service Act of 1940 (54 Stat. 885) 
is broad enough to include a partner’s share in the partnership 
profits derived from services performed by the other partners 
while he is absent on duty in the armed forces. 188. 

Private business activities of Federal officers. 

The Federal law does not prohibit a public officer from 
carrying on a private business activity for compensation 
except when the private activity touches upon some interest 
of the Government and falls within the statutes and principles 
of law aimed at improper conflicts of interest, or when the 
officer is subject to one of several statutes forbidding specified 
officers to engage in private business activities. 187. 

The head of any executive department or agency has the 
power to prescribe rules and regulations governing the con- 
duct of private business affairs by his subordinates and is not 
limited by the prohibitory statutes and elementary legal 
principles of fiduciary conduct outlined in the opinion. 187. 

Proposed donation of services. 

A proposed donation of services under the Second War 
Powers Act (56 Stat. 176) which amounts to an arrangement 
whereby an association of railway executives would pay the 
salary of an officer or emplovee of the United States cannot 
legally be accepted. 2685. 

Prosecution of claims by retired Army officers. 

Retired officers of the Regular Army are prohibited by 
section 109 of the Criminal Code (18 U. 8S. C. 198) from 
appearing as counsel before Army retiring boards, the Secre- 
tary of War’s Disability Review Board, and the Secretary of 
War’s Discharge Review Board. 5838. 

Assuming arguendo that the Congress, in enacting section 
109, was primarily concerned with protecting the United 
States against the exercise of improper influence in the 
prosecution of claims for money, the Attorney General would 
be extremely reluctant to concede that the Congress had no 
other type of claim in mind. A decision on the point is 
unnecessary in this opinion. 538. 

Rationing Board members (uncompensated). 

Members of local War Price and Rationing Boards of the 
Office of Price Administration are to be regarded as coming 
within the words “officer or clerk in the employ of the United 
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OFFICERS—Continued. 


States,’’ as used in section 113 of the Criminal Code, and the 
words “‘a person holding any place of trust or profit, or dis- 
charging any official function under, or in connection with 
any executive department of the Government of the United 
States,’’ as used in section 109 of the Criminal Code. 294. 

The word ‘‘department’’? when used in a statute is not 
necessarily to be understood as including only the ‘‘executive 
departments”? denominated as such in the Revised Statutes. 
204. 

Later cases in the Supreme Court make it clear that one 
may be an “officer’”’ of the United States and that a govern- 
mental establishment may be a ‘“‘department’”’ within the 
contemplation of particular statutes without necessarily 
meeting the tests suggested in United States v. Germaine, 99 
U.S. 508. 204. 

Section 190 R. S. is inapplicable to members of local War 
Price and Rationing Boards because by express provision of 


' the Revised Statutes the title in which it is contained, and 


the word ‘‘department”’ as used therein, are applicable only 
to the executive departments therein specifically named. 294. 


Temporary employee; law partner. 


Attorney appointed temporarily to the Joint Army and 
Navy Committee on Welfare and Recreation to serve as an 
Expert Consultant to the Secretary of War, without compen- 
sation other than for expenses, is subject to the provisions of 
section 109 of the Criminal Code. 289. 

Section 801 (j) in the Renegotiation of War Contracts Act 
of October 21, 1942 (56 Stat. 982), is a general exception and 
qualification to sections 109 and 113 of the Criminal Code 
and to section 190 R. S. 289. 

The prosecution of a claim against the Government by a 
law partner of an Expert Consultant, while the latter is 
temporarily employed by the Government, would subject the 
Consultant to the penalties of section 109 and possibly to those 
of 113 of the Criminal Code. 289. 


Miscellaneous. 


Delegation of authority, Federal Security Administration. 


The Federal Security Administrator is authorized to charge 
the Assistant Administrator with performance of the duties 
prescribed in section 701 (e) of the Federal Food, Drug, and 
Cosmetic Act as amended by Reorganization Plan No. IV 
(21 U. S. C. 371 (e)). 34. 

The situation is not the same as in connection with the 
regulations involved in the opinion of October 14, 1933, 39 
Op. A. G. 541. The motivating purpose in that opinion was 
not merely to uphold proposed delegations of authority but, 
at the same time, to guard against anticipated challenges and 
resulting litigation. 34. 
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OFFICERS—Continued. 
Error in administrative determination. 

An administrative determination in good faith that the 
prosecution of the war will be facilitated by the modification 
or amendment of a contract may not be drawn into question 
as being an error of judgment. 225. 

Head of a department certifying vouchers. 

When the head of a department or agency certifies vouchers 
he is required by the act of December 29, 1941 (56 Stat. 875), 
to be bonded. 284. 

Personal action not necessary. 

Even if the duties relating to the registration of copyrights 
were imposed directly upon the Librarian it would be unneces- 
sary for him to act personally on the examination or reexami- 
nation of a particular claim. 27. 

Redelegation of authority, Army contracts. 

The proposed redelegation of authority to make, modify, 
and amend contracts for war matériel purchased by the War 
Department and to authorize the waiver of certain statutes 
ordinarily applicable to procurement contracts, is in accord- 
ance with the provisions of the First War Powers Act, 1941 
(55 Stat. 838), and Executive Order No. 9001 of December 27, 
1941. 225. 

Reliance upon determination made by another. 

When an administrative officer has determined that an 
importation is ‘“‘war material’? within the meaning of the act 
of June 30, 1914 (38 Stat. 399), and Executive Order No. 
9177, the importation is entitled to duty-free entry. The 
customs Officials are entitled to rely upon the determination 
embodied in the administrative officer’s certificate and are 
not required to make an independent determination. 283. 

Supervision, review of subordinate’s decision. 

The provision that the Register of Copyrights shall perform 
his duties under the direction and supervision of the Librarian 
of Congress does not warrant a demand by counsel that the 
Librarian personally examine upon its merits a claim for copy- 
right registration denied by the Register. 27. 

Acting postmaster appointed postmaster. *Postal Service. 348. 

Alien spouse. *Naturalization. 64. 

Authority to protect oil deposits. *Mineral Deposits. 41. 

Authority to purchase land. *Lands. 69. 

Compensation from foreign government. *Compensation. 518. 

Compensation, withholding. *Compensation. 38. 

Constitutional questions raised by. *Attorney General. 158. 

Delegation of authority, Tort Claims Act. *Claims. 508. 

Directors, defense relocation corporations. *Emergency Relief 
Appropriations. 198. 

Leave, assisting foreign government. *Compensation. 518. 

Negligence, liability. *Claims. $38. 
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OFFICERS—Continued. 


Office relegated to lower class. *Postal Service. 551. 
Patents on inventions. *Patents. 525. 

Political activity. See Hatch Act. 

Postmaster, residence requirement. *Postal Service. 407. 
Promotion of naval officers. *Navy. 148. 

Reemployment rights. See Veterans. 

Removal from office. *Hatch Act. 14, 5485. 

Retirement, computation of service. *Retirement. 124. 
Retirement, Fleet Reserve officer. *Navy. 51. 

Retirement of congressmen. *Retirement. 412. 
Retirement of department heads. *Retirement.. 412. 
Retirement, restoration to active duty. *Retirement. 178. 
Veterans’ Preference. See Veterans. 


PANAMA CANAL ZONE. 


Civil Service, citizens of Panama. *Employees. 515. 
Exportation of military equipment. *Exportation. 42. 


PARKS. 


Police, physical requirements. *Veterans. 454. 
Regulations. *Regulations. 418. 


PATENTS. 


Issuance of patents to Government employees. 

An application filed by an inventor at a time when he is 
not a Government employee may, if still pending when he 
enters the Government service, be treated as coming within 
the act of April 30, 1928, 45 Stat. 467, to the extent that a 
patent may be issued without payment of the final fee, pro- 
vided (1) the employee amends his application by inserting 
therein the stipulation that the invention may be manufac- 
tured and used for governmental purposes without payment 
to him of any royalties thereon, and (2) the head of the De- 
partment certifies that such invention is used or liable to be 
used in the public interest. 525. 

Waiver of royalties by Alien Property Custodian. 

The Alien Property Custodian is authorized to relieve 
licensees and assignees of the obligation to pay royalties, in- 
cluding accrued royalties, under patents where another agency 
of the United States is required by contract to reimburse the 
licensees or assignees for such royalty payments, and his 
authority to do so is not conditioned upon a surrender by the 
licensees or assignees of their exclusive rights. 338. 


PAY. 


All items digested or indexed under Compensation. 


PERMITS. 


Foreign aircraft. *Civil Aeronautics Act. 136. 


PHILIPPINE ISLANDS. 


Citizenship of natives. *Citizenship. 432. 
Philippine Army. *Compensation. 281 
Philippine Army. *Insurance. 1885. 
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POLITICAL ACTIVITY. 
Officers, employees. See Hatch Act. 


POSTAL SERVICE. 
Acting postmaster, appointment as postmaster. 

Both the language and the legislative history of the act of 
May 20, 1944 (58 Stat. 224), require the conclusion that this 
statute does not authorize the appointment of an acting post- 
master, serving under section 3 of the act of June 25, 1938, 
as amended (52 Stat. 1076; 54 Stat. 1221), to the position of 
postmaster. 348. 

Effective date of increased postal rates. 

Title IV of the Revenue Act of 1943 (58 Stat. 69) providing 
certain increases in postal rates, became effective on Sunday, 
March 26, 1944, that being the thirtieth day after passage of 
the measure over the Presidential veto. $11. 

Office relegated to lower class, new appointment. 

The relegation of a first-, second-, or third-class post office 
to the fourth class requires a new exercise of the appointing 
power by the Postmaster General. 551. 

Postmaster, residence requirement. 

The word “town” as used in the term “city or town” in 
the act of June 25, 1938 (52 Stat. 1076), prescribing residence 
requirements for appointment of postmasters does not include 
a town of the New England type having two or more villages 
or communities, each with its own post office. 407. 

A resident of West Cheshire, Connecticut, in which a post 
office has been established, is not eligible for appointment as 
postmaster of the separate post office at Cheshire, Connecticut. 
407. 

Rates, foreign air carrier. *Civil Aeronautics Act. 112. 
Retirement, computation of service. *Retirement. 124. 
Veterans’ Preference Act. *Veterans. 556. 


PRESIDENT. 
Aviation agreements, validity. *Treaties. 4651. 
Commander in Chief, powers. *Lend-Lease Act. 58. 
Exportation of military equipment. *Exportation. 42. 
International agreement executed by President. *Treaties. 469. 
Investigative reports *Confidential Information. 46. 
Land, interdepartmental transfer. *Mineral Deposits. 41. 
Land, withdrawal from entry. *Lands. 78. 
Park regulations. *Regulations. 418. 
Pocket veto. *Constitutional Law. 274. 
Property requisitioned for defense. *Requisitions. 101, 240. 
Seizure of properties affected by strike. *Labor Disputes. 312. 
War powers, termination. *Constitutional Law. 421. 

PRICE CONTROL. 
Subsidies, canners of tomato juice. *Subsidies. 221. 
Subsidies, producers of commodities. *Subsidies. 244. 
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PRISONS. 
Manufacture of war material. 

The Federal statutes relating to interstate shipment of 
prison-made goods clearly are not intended to prevent the 
procurement of such goods from Federal or State prisons by 
the Federal Government. 207. 

Procurement by the Federal Government in this connection 
includes purchases by Government contractors, subcontractors 
or brokers, but only to the extent necessary in the fulfillment 
of specific Government contracts and at prices substantially 
equivalent to current market prices. 207. 

The statute requiring the insertion of a provision in certain 
Government contracts that no convict labor shall be em- 
ployed by the contractor is inapplicable to contracts for war 
materials because such contracts are exempted under an order 
of the Secretary of Labor dated May 26, 1942. 207. 

Executive Order No. 325A of May 18, 1905, had a particu- 
lar and limited purpose, is inapplicable to procurements by 
the Government itself, and imposes no obstacle to the program 
of making full use of the facilities of prison labor in war pro- 
duction. 207. 

There is no provision of Federal law which prohibits the 
purchase by the Federal Government of either State or Fed- 
eral prison-made goods. 202. 

State statutes which might be thought to restrict the type 
of products that can be made in State prisons for the Federal 
Government may be found upon examination in the light of 
the present war conditions and the present Federal necessities 
not to prevent procurement of war materials by the Federal 
Government from this source. 202. 

PROCEDURAL QUESTIONS. 

Railroad Adjustment Board. *Railroads. 218. 
PROPERTY. 

Transfers between Government agencies. 

Sections 3732 and 3736 R. S., which impose certain restric- 
tions on contracts and purchases on behalf of the United 
States, have no application to interagency transfers made 
under clear authority of law.. 483. 

Executive Order No. 9689 and the First War Powers Act, 
1941 (55 Stat. 838), under which it was issued, supply the 
War Assets Administration with ample authority to acquire 
from the Reconstruction Finance Corporation and to hold 
property and leases transferred to it pursuant to an order of 
the Director of the Bureau of the Budget. 483. 

Foreign state. *Federal Reserve Act. 400. 

Leased for war production. *Silver. 171. 

Military requisitions abroad. *Requisitions. 250. 

Real property. All items digested or indexed under Lands. 
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PROPERT Y—Continued. 
Requisitioned for defense. *Requisitions. 101, 240. 
Sales, gifts. *Surplus Property. 4793. 
Surplus Navy vessels. *Navy. 321, 436. 


PUBLIC BUILDINGS. 
Assignment of space. *Buildings. 140. 


PUBLIC LANDS. 
All items digested or indexed under Lands. 
RAILROADS. 
Collective bargaining agreement, maintenance of membership. 

The inclusion in a collective bargaining agreement between 
@ carrier and a labor union of a rule requiring all employees 
who are, or may in the future become, members of the union 
to maintain their union membership in good standing is for- 
bidden by the Railway Labor Act (48 Stat. 1185). 254. 

Collective bargaining agreement, presentation of grievances. 

The inclusion in a collective bargaining agreement of a rule 
obligating both the carrier and the union to confer and 
negotiate with each other whenever any employee believes 
that he has been unjustly dealt with or that any provision of 
the agreement has been violated is not forbidden by the Rail- 
way Labor Act (48 Stat. 1185). 254. 

The last mentioned rule does not attempt to obligate the 
carrier to refuse permission to an individual employee to 
present his own grievances personally and violates no right of 
the employee, whether or not he is a member of the contracting 
union. 2954. 

Cf. later opinion. 494. 

Under the Railway Labor Act (45 U.S. C. 151 ff.), a carrier 
and a union, duly designated to be the craft or class repre- 
sentative, may validly agree to confer and negotiate with each 
other in an attempt to reach a settlement of all grievances. 
494. 

The agreement, however, cannot legally preclude an ag- 
grieved employee from also negotiating with the carrier, per- 
sonally or through an individually chosen representative, for 
the settlement of his grievance. 494. | 

Opinion of December 29, 1942 (40 Op. 254), reconsidered 
in the light of Elgin J. & E. Ry. Co. v. Burley, 325 U.S. 711. 
494. 

Majority vote under Railway Labor Act. 

Under section 2, Fourth, of the Railway Labor Act (45 
U.S. C. 152) the National Mediation Board has the power to 
certify as collective bargaining representative any organiza- 
tion which receives a majority of votes cast at an election 
despite the fact that less than a majority of those eligible to 
vote participated in the election. 541. 
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RAILROADS—Continued. 

The Board, however, has discretion so that it may limit the 
exercise of this power to cases in which the participation in 
the election is sufficiently substantial and representative to 
warrant the presumption that those who do not participate 
assent to the expressed will of the majority of those voting. 
§41. 

Railroad Adjustment Board—referees, procedural questions. 

The National Mediation Board is not authorized to appoint 
a referee to sit with a division of the National Railroad 
Adjustment Board to break a deadlock resulting from failure 
to secure a majority vote on a resolution providing for changes 
in rules of procedure. 218. 

A referee duly appointed in a particular case has the author- 
ity (equal to that of the regular members of the division) to 
deal with matters of procedure arising in that case. 218. 

Railroad Adjustment Board—referees, rehearings. 

In the absence of any pertinent regulation or statutory pro- 
vision, a division of the National Railroad Adjustment Board 
is authorized to receive a petition for a rehearing prior to 
expiration of the time when an award by its terms is to be 
made effective. 212. 

If there is an equal division upon the question of granting a 
petition for a rehearing in the case of an award made by a 
division sitting without a referee it is to be considered that the 
petition is denied and there is no occasion to appoint a 
referee. 212. 

A petition for a rehearing in the case of an award made by 
a division sitting with a referee is properly addressed to and to 
be considered by the division including the referee. 212. 

A referee is and continues to be a member of the division 
with right and authority equal to that of any other member 
for each and every purpose of the case in which he was ap- 
pointed so long as the division retains any jurisdiction. 212. 

In cases where the conclusion reached herein requires the 
performance of duties not contemplated when the contract 
with the referee was made supplemental agreements may be 
negotiated if found necessary. 212. 

Freight charges, time for payments. *Carriers. 353. 
Pooling of traffic. *Carriers. 162. 
Right-of-way. *National Forests. 389. 
RATIONING BOARDS. 
Employees. *Compensation. 191. 
RECORDS. 
Correction of military and naval records. 

Section 207 of the Legislative Reorganization Act of 1946 
(60 Stat. 837), which provides for the correction of military 
and naval records when necessary to correct an error or to 
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RECORDS—Continued. 
remove an injustice, is applicable to cases involving discharges 
or dismissals by reason of the sentence of a general court 
martial and authorizes the issuance of new discharges in lieu 
of those previously granted. 504. 

The statute evidences an intention on the part of the Con- 
gress to free itself from the burden of dealing with such mat- 
ters by private bills and to provide a method for their disposi- 
tion by administrative action. Therefore, section 207 should 
be so construed, if possible, as to make unnecessary further 
resort to the old method. 504. 

On the other hand, the correction of the record and the 
issuance of a new discharge should be regarded as acts of 
clemency, or in mitigation, and not as affecting the conclusive- 
ness of judgments of courts martial. Furthermore, the sec- 
tion is not to be construed as superimposing a further means 
of review, freely available, upon procedures previously set up. 
504. 

Census records. *Confidential Information. 326. 
Investigative reports. *Confidential Information. 48. 


REGULATIONS. 
National Capital Park Regulations. 

National Capital Park Regulations, promulgated by the 
Department of the Interior, are not required to be approved 
by the President. 418. 

Private business activities of Federal officers. 

The head of any executive department or agency has the 
power to prescribe rules and regulations governing the con- 
duct of private business affairs by his subordinates and 1s not 
limited by the prohibitory statutes and elementary legal 
principles of fiduciary conduct outlined in the opinion. 187. 

Delegation of authority to prescribe. *Officers. 34. 


REHEARINGS. 
Railroad Adjustment Board. *Railroads. 212. 


‘REMOVAL FROM OFFICE. 
Political activity. *Hatch Act. 14, 546. 


REPORTS. 


Census records. *Confidential Information. $326. 
Investigative reports. *Confidential Information. 495. 


REQUISITIONS. 
Automobile tires. 

The property Requisitioning Act authorizes the President 
or persons designated to act for him, upon the making of 
proper determinations, to requisition passenger automobile 
tires and to dispose of them to civilian users in the manner 
which it is deemed will contribute most to the success of the 
war effort. 240. 

7980374941 
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REQUISITIONS—Continued. 
Military, foreign theaters of operations. 

Property may be taken summarily, even from a citizen, if 
military exigencies make its seizure reasonably appear to be 
necessary. It is unthinkable that the Congress attempted, 
by statutory restrictions, to abrogate this rule of military 
necessity, to handicap commanding generals waging war on 
foreign soil, to limit or encroach upon the power of the Presi- 
dent as Commander in Chief to conduct, through his subordi- 
nates, military campaigns abroad. 250. 

Property of French nationals. 

French nationals who may dispute the applicability of a 
decree of the French Government in connection with property 
requisitioned by the United States under the act of October 
10, 1940, 54 Stat. 1090, are entitled to have the matter passed 
upon by the courts. 101. 

When property of a French national has been requisitioned 
and the owner cannot be contacted, service by publication 
within the United States will be sufficient except that the 
French Government should also be served as another party 
claiming an interest. 101. 

If there is no agreement between the owner and the French 
Government as to who should receive the money it should 
not be awarded to either, leaving the parties to pursue their 
remedies in the courts. 101. 


RESOLUTION. 
Joint resolution a law. *Statutes. 469. 


RETIREMENT. 
Computation of service, postmaster formerly a congressman. 

When computing the years of service of a postmaster for 
purposes of the Civil Service Retirement Act (5 U. 8. C. 707) 
@ period of service as a Member of the Congress should be 
included. 124. 

Congressmen, department heads. 

The act of March 7, 1942 (56 Stat. 147), excluding from 
the Civil Service Retirement Act elective officers and heads 
of departments, brought within the Retirement Act by the 
act of January 24, 1942 (56 Stat. 15), was not intended to 
change the rule that a person who has a retirement status 
retains that status if he becomes a Member of Congress or 
the head of a department, without a break in service. 412. 

Any person appointed head of a department subsequent to 
January 24, 1942, who immediately prior to his appointment 
was subject to the terms of the Civil Service Retirement 
Act in a subordinate position, continues to be subject to the 
Retirement Act after becoming the head of a department. 
412. 
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Any person serving as a Member of Congress, who immedi- 
ately prior to taking the oath of ‘office as such, was a member 
of the retirement system, remains subject to the terms of the 
Retirement Act. 412. 

Lighthouse Service, restoration to active duty. 

An officer or employee of the former Lighthouse Service 
retired on account of disability under the act of June 20, 1918, 
as amended (33 U.S. C. 763), may, upon recovery, be restored 
to active duty in a civilian status in the Coast Guard without 
jeopardizing his eligibility for retirement benefits under that 
act. 178. 

Officers and employees in the service when the transfer to 
the Coast Guard became effective but subsequently separated 
by voluntary retirement, resignation, or otherwise and later 
reinstated, are eligible for retirement benefits. 178. 

In order to preserve eligibility for retirement benefits the 
officer or employee should be restored to a position in the field 
service or on vessels. 178. 

Since the statute prescribes no procedure for restoring a 
retired employee to active service any administrative act or 
order which accomplishes the result will suffice. 178. 

Fleet Reserve officer. *Navy. 51. 
RIGHT-OF-WAY. 

Flood Control Act. *Lands. 4931. 

Railroads. *National Forests. 389. 
RINDERPEST. 

Importations of meat. *Customs Laws. 56. 
ROOSEVELT LIBRARY. 

Disbursements. *Franklin D. Roosevelt Library. 150. 
ROYALTIES. 

Waiver by alien Property Custodian. *Patents. 338. 
RURAL ELECTRIFICATION ACT. 

Loans to finance electrification equipment. 

The Rural Electrification Act of 1936 (49 Stat. 1363-1365, 
section 4) does not authorize loans to finance the purchase and 
installation of wind-driven electric generating equipment for 

| individual farms. 1939. 
SAN BERNARDINO FOREST. 
Approval of purchases. *Geological Survey. 154. 
SECRET INFORMATION. 
Census records. *Confidential Information. $326. 
Investigative reports. *Confidential Information. 465. 
Military secrets. *Confidential Information. 247. 
SELECTIVE TRAINING AND SERVICE ACT. 
Congressmen serving in armed forces. *Congress. 301. 
Reemployment rights. See Veterans. 
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SET-OFF. 


Contract Settlement Act. *Contracts. 357. 


SHIPPING. 


Abandonment of American vessel to foreign insurer. 
The abandonment of an American vessel by her owner to 
a foreign insurer and acceptance of the abandonment by the 
insurer is a “sale foreign’? within the meaning of section 27 
of the Merchant Marine Act, 1920 (46 U. S. C. 883), as 
amended. 342. 
A vessel so abandoned may not thereafter engage in the 
coastwise trade. 342. 
Court-martial; forfeiture of pay. *Compensation. $24. 
Freight charges, time for payments. *Carriers. 353. 
Government vessels, foreign ports. *Contracts. 267. 
Load lines, changed conditions. *Treaties. 119. 
Pooling of traffic. *Carriers. 162. 
Vessels stricken from Navy register. *Navy. 321, 436. 


SILVER. 


Licensing for use in war production. 

The Secretary of the Treasury is authorized to lease or 
license the use of ‘‘free silver’’ (uncoined silver owned by the 
Government which need not be held as security for outstand- 
ing silver certificates) in place of copper for war production in 
both Government and privately owned plants under an 
agreement to assure the return of the silver. 171, 


SMITHSONIAN INSTITUTION. 


Gift, application of income. *Library of Congress. 66. 


SOCIAL SECURITY. 


Act not applicable to non-profit hospitals. 

. The history of the Social Security Act, as amended, supports 
the interpretation, adopted by the Bureau of Internal Reve- 
nue in respect of identical provisions in the Federal Insurance 
Contributions Act, that employment by a non-profit hospital 
is excluded from application of the Social Security Act. 286. 

The Federal Security Administrator is advised to adopt an 
interpretation in accord with that of the Bureau of Internal 
Revenue. 286. 


SOLDIERS’ AND SAILORS’ CIVIL RELIEF ACT. 


Applicable to Federal Government. 
The Soldiers’ and Sailors’ Civil Relief Act of 1940 (50 
U. S. C. App. 512) is applicable to all agencies of the Federal 
Government and, therefore, to the several lending programs of 
the Department of Agriculture. 97. 


SPY. 


Jurisdiction to try. *Courts-Martial. 561. 


SQUAW BUTTE EXPERIMENTAL STATION. 


Land, withdrawal from entry. *Lands. 73. 
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STATUTES. 


Joint resolution. 
A joint resolution, approved by the President, is plainly a 
law of the United States. 469. 
Constitutionality, opinions. *Attorney Genera]. 158. 
Veto of bills by President. *Constitutional Law. 274. 
War powers, termination. *Constitutional Law. 421. 


STATUTORY CONSTRUCTION. 


Absurdity to be avoided. 
Principle applied. 108. 


Administrative construction controlling. 


The courts ordinarily give weight to an administrative 
construction of a statute and will not overrule it unless clearly 
wrong, or unless a different construction is plainly required. 
286. 

To disturb now the contemporaneous, uniform and long- 
continued construction, under which rights have been de- 
termined and adjusted, would be wholly unwarranted. 4981. 

Administrative construction, knowledge imputed to Congress. 

Knowledge by the Congress of administrative construction 
must be assumed. 51. 

The Congress is chargeable with knowledge that the word 
“‘widow,’’ as used in prior laws relating to veterans’ preference, 
had been interpreted as including remarried widows. $391. 

Administrative construction, legislative acquiescence. 

The abscence of any apparent purpose to depart from a 
practice previously followed is significant. 51. 

Principle applied. 407, 431. 

Application to Government. 

A statute may be applicable to the Government without 
an express declaration to that effect. 97. 

The Soldiers’ and Sailors’ Civil Relief Act of 1940 (50 
U.S. C. App. 512) is applicable to all agencies of the Federal 
Government and, therefore, to the several lending programs 
of the Department of Agriculture. 97. 

Application to territories and possessions. 

In the abscence of express statutory provision covering the 
point, the question whether an act of Congress is applicable to 
the various territories and possessions of the United States 
depends upon the nature and general purposes of the 
legislation. 42. 

Conflict, latest expression controlling. 

Although section 10 of the Hatch Act (18 U. S. C. 61)) 
declares that its provision are in addition to and not in sub- 
stitution for any other provision of law, yet if it be found 
that the provisions of the act are in conflict with the civil 
service rules so that the statute and the rules cannot stand 
together, the statute, since it is the latest expression of the 
Congress on the subject, must control. 14. 
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STATUTORY CONSTRUCTION—Continued. 


General language. 

It is a well-known rule of statutory construction, that 
general language will not be construed to include matters 
specifically dealt with in another part of the statute. 454. 

Interpretation by subsequent Congress. 

The interpretation of a statute passed by one Congress is not 
controlled by any view that may be attributed to a subsequent 
Congress concerning its meaning. 191. 

Irrational result to be avoided. 

Principle applied. 9. 

Proviso in one statute omitted in another. 

It is not a controlling factor that the Congress has provided 
in one statute for appointments without regard to the Classifi- 
cation Act (42 Stat. 1489) and has failed to include such a 
provision in another statute, since such provisions are some- 
times inserted merely to remove doubt. 191. 

Repeal by implication not favored. 

Repeal of a statute or a part thereof by implication is not 
favored. The intention of the legislature to repeal ‘‘must be 
clear and manifest.”’ 436. 

Repeal of an earlier statute by implication is not favored. 
Unless there is a clear indication of the intention of the legis- 
lature, the courts give effect to both statutes, if possible. $21. 

Revision of prior law. 

A revision of prior statutes must be read in connection with 
the former acts. 51. 

Rules of Construction, when used. 

The canon of construction that a sovereign is presumptively 
not intended to be bound by its own statutes unless named 
therein, like all canons of construction, is merely an aid in 
arriving at legislative intent, and the presumption raised by 
it is not conclusive. Moreover, as applied by the courts in 
this country, the canon is subject to certain exceptions. 97. 

The rule against resorting to evidence of legislative intent 
when language is plain “is rather an axiom of experience than 
a rule of law and does not preclude consideration of persuasive 
evidence if it exists.” 9. 

Expressio untus est exclusio alteritus is another axion of ex- 
perience, properly to be considered when applicable but not 
necessarily controlling. 9. 

The specific mention of two exceptions in a statute does not 
necessarily imply that the act covers all other possible cases, 
where the general purpose and history of the act point to a 
different conclusion. 202. 

Social Security Act—tax statutes. 

The history of the Social Security Act, as amended, sup- 
ports the interpretation, adopted by the Bureau of Internal 
Revenue in respect of identical provisions in the Federal 
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STATUTORY CONSTRUCTION—Continued. 
Insurance Contributions Act, that employment by a non- 
profit hospital is excluded from application of the Social 
Security Act. 286. 

The Federal Security Administrator is advised to adopt an 
interpretation in accord with that of the Bureau of Internal 
Revenue. 286. 

War powers, termination. 

The war powers of the President and the Congress do not 
automatically cease upon the termination of actual fighting. 
421. 

Any question as to the termination of an individual statute 
must be determined in the light of the statute’s history and 
purpose, and in the light also of the factual conditions pre- 
vailing at the time the question is raised. 421. 

Word added in later enactment. 

The Veterans’ Preference Act of June 27, 1944 (58 Stat. 
387) confers benefits upon “unmarried widows.’ The prior 
law had used the term “widow” (interpreted as including 
remarried widows). It must be presumed the Congress in- 
tended that the added word, “‘unmarried,’’ be given some effect. 
391. 


STRIKES. 
Power of President to seize properties. *Labor Disputes. 312. 
War Labor Disputes Act. *Labor Disputes. 278, 306, 312, 500. 


SUBSIDIES. 
Payment of subsidies to canners of tomato juice. 

The Secretary of Agriculture is not precluded by any pro- 
vision in the Emergency Price Control Act of 1942 or in the 
First Supplemental National Defense Appropriation Act, 
1943, from paying subsidies otherwise authorized by law to 
canners of tomato juice under the circumstances stated. 221. 

Producers of Commodities. 

The authority conferred by section 2 (e) of the Emergency 
Price Control Act of 1942 (56 Stat. 23) upon corporations 
created under section 5d of the Reconstruction Finance 
Corporation Act (48 Stat. 1108) includes authority to make 
subsidy payments for the type of services described in section 
302 (c) of the former act when these services are rendered with 
respect to materials defined by the President as strategic or 
critical. 244. 

Persons, corporations, partnerships and other business 
organizations rendering these services are ‘“‘producers’’ within 
the meaning of the phrase in section 302 (c), supra. 244. 


SURPLUS PROPERTY. 
Disposition to nonprofit educational institutions. 
The War Assets Administration in disposing of property 
under section 13 (a) of the Surplus Property Act of 1944 (58 
Stat. 765) is authorized to grant discounts to newly formed 
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SURPLUS PROPERT Y—Continued. 
organizations which have been certified by the Bureau of 
Internal Revenue as being nonprofit educational institutions 
exempt from taxation under section 101 (6) of the Internal 
Revenue Code. 478. 

Such discounts may amount to as much as 100% in cases 
where the benefits to accrue to the United States from the 
proposed use will equal or exceed the established current 
market value of the property. 473. 

Vessels stricken from Navy register. *Navy. 321, 486. 


TAXATION. 
State. *Farmers’ Home Corporation. 107. 


TAYLOR GRAZING ACT. 
Land withdrawal from entry. *Lands. 78. 


TENNESSEE VALLEY AUTHORITY. 
Jurisdiction, General Accounting Office. *Accounts. 84. 


TERRITORIES. 
Citizenship of Filipinos. *Citizenship. 482. 
Civil Service, citizens of Panama. *Emplovees. 6515. 
Exportation of military equipment. *Exportation. 42. 
Philippine Army. *Compensation. 281. 


Philippine Army. *Insurance. 1865. 
Trap fishing, Alaska. *Fisheries. 175. 


TIERRA DEL FUEGO. 
Importations of meat. *Customs Laws. 56. 


TIRES. 
Requisitioned for defense. *Requisitions. 240. 


TOMATO JUICE. 
Subsidies to canners. *Subsidies. 221. 


TORT CLAIMS ACT. 
Delegation of authority. *Claims. 508. 
Effect on prior statutes. *Claims. 527. 


TRANSFERS. 
Interagency. *Property. 4883. 


TREATIES. 
International Agreement executed by President. 

Proposed agreement establishing United Nations’ head- 
quarters, when executed by the President pursuant to a joint 
resolution of the Congress, will have the same binding effect 
as a treaty in superseding inconsistent State and local laws. 

69. 
eee Convention, changed conditions. 

The International Load Line Convention (47 Stat. 2228) 
was a peacetime agreement and has ceased to be binding 
upon the United States under a well established principle of 
international law because the basic conditions upon which it 
was founded have essentially changed. 119. 
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The convention may be declared inoperative or suspended 
by the President, leaving the Secretary of Commerce free to 
set load lines under the act of March 2, 1929 (45 Stat. 1492), 
as amended by the act of May 26, 1939 (53 Stat. 783), with- 
out regard to the convention. 119. 

Validity of commercial aviation agreements. 

There are many classes of agreements with foreign countries 
which are not required to be formulated as treaties. 4651. 

Section 802 of the Civil Aeronautics Act of 1938 (52 Stat. 
973) clearly anticipates the making of agreements with foreign 
countries concerning civil aviation. 451. 

The jurisdiction of the Civil Aeronautics Board in connec- 
tion with the granting of permits is not affected by any of the 
civil aviation agreements which have been concluded, and the 
Board must still pass upon the qualifications of applicants. 
However, the Board must act within the broad policy de- 
claredintheagreements. 451. 

Citizens of Panama, Civil Service. *Employees. 515. 


TRUST FUND. 
Application of income. *Library of Congress. 66. 


UNITED NATIONS. 
Agreement establishing headquarters. *Treaties. 469. 


VETERANS. 
Miscellaneous. 


Discharges, correction of records. *Records. 504. 
Insurance, lien for premiums. *Insurance. 562. 
Insurance, Philippine forces. *Insurance. 185. 
*Soldiers’ and Sailors’ Civil Relief Act. 97. 


Reemployment Rights. 


Emergency agencies. 

Positions held by former administrative employees of the 
Public Works Administration, the Work Projects Administra- 
tion, the National Youth Administration, and the Civilian 
Conservation Corps are ‘“‘temporary positions”’ within section 
8 (b) of the Selective Training and Service Act of 1940, as 
amended (50 U. 8S. C. App. 308). 9364. 

Section 6 of Executive Order 8743, April 23, 1941, does not 
confer reemployment rights upon persons who left civil posi- 
tions in order to enter the armed forces. It applies only to 
persons who have been reinstated in the Government service 
pursuant to section 8 of the Selective Training and Service 
Act or any other applicable similar statute. The . words 
‘other than a temporary position’’ as used in section 6 may 
be given the same meaning as those words have in section 8 
of the Selective Training and Service Act. 364. 

Cf. later opinion. 440. 
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Indefinite and ‘‘duration’’ appointments. 


The meaning of the term “temporary position’’ as used in 
section 8 (b) of the Selective Training and Service Act of 1940 
(54 Stat. 890) is not controlled by classifications or terminol- 
Ogies peculiar to the Federal Civil Service system. 152. 

Positions held by indefinite appointments are not tempo- 
rary positions. 152. 

Positions which are ‘‘temporary for the duration of the 
emergency” are temporary positions. 152. 

The statute contemplates that an employee whose position 
has been abolished must be restored to a position of like 
seniority, status, and pay and that every effort must be made 
to accomplish this. 152. 

Cf. later opinion. 440. 


Permanent civil-service status, temporary agencies. 


The word ‘“‘temporary” as used in section 8 (b) of the 
Selective Training and Service Act (50 U. S. C. App. 308) 
should be strictly construed so as to accord the protection of 
the section to as wide a group as possible. 440. 

Employees with permanent civil-service status who were 
given war-service appointments upon transfer or promotion 
after February 16, 1942, did not hold temporary positions 
within the meaning of section 8 (b). The opinion of May 26, 
1943, 40 Op. A. G. 271, applies only to persons whose tenure 
was based solely on war-service appointments. 440. 

Employees who were serving in temporary agencies but 
had permanent civil-service status did not hold temporary 
positions within the meaning of section 8 (b). The opinion 
of May 30, 1945, 40 Op. A. G. 364, is modified accordingly. 
440. 

Employees with permanent civil-service status may have 
reemployment rights under the statute even if they served 
in a temporary agency which has been abolished. The 
President has authorized the Civil Service Commission to 
decide questions of this type. 440. 


Priority between veterans. 


The Federal Government is obligated to reemploy a 
returning World War II veteran under section 8 of the Selec- 
tive Training and Service Act (50 U. S. C. App. 308) even 
though such reemployment would require the release of an- 
other veteran preference employee having greater length of 
service. 486. 

Civil Service Regulations [5 C. F. R. (1945 Supp.) sec. 
12.301], establishing a retention priority of ‘‘A-1 plus’ for 
the veterans of World War II during the first year of their 
reemployment, are valid and operate to give such veterans 
during the stated period a priority over all other veteran 
preference employees. 486. 
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These regulations of the Civil Service Commission are not 
inconsistent with the decision of the Supreme Court in 
Fishgold v. Sullivan Drydock and Repair Corporation, 328 
U.S. 275. 486. 

War service appointees. 

Civil Service “War Service appointees,’’ appointed for the 
duration of the war, hold “temporary positions” within 
section 8 of the Selective Training and Service Act of 1940 
(54 Stat. 890). 271. 

Such appointees are not entitled under section 8 to restora- 
tion to civil positions after completion of service in the 
armed forces, but the benefits of section 8 should be extended 
to them when administratively possible. 271. 

Cf. later opinion. 440. 


Veterans’ Preference Act. 


Active duty. 

A person who was inducted into the military service by a 
local board on November 11, 1918, and discharged two hours 
later by reason of the cancellation of the draft call did not 
serve on active duty within the contemplation of the 
Veterans’ Preference Act of 1944 (58 Stat. 387). 425. 

Allocation downward of position held by veteran. 

An administrative allocation or reallocation downward 
of a field position, subject to the Classification Act of 1923, 
as amended (5 U. S. C. 678a), which is based solely on duties 
and responsibilities of the position, is a reduction in rank or 
compensation of the occupant of the position within the 
meaning of section 14 of the Veterans’ Preference Act of 1944 
(5 U. S. C. 863). 510. 

Appeals, review of efficiency ratings. 

In appeals under sections 12 and 14 of the Veterans’ Pre- 
ference Act of 1944 (5 U.S. C. 861 ff), the Civil Service Com- 
mission may not review the merits of an efficiency rating 
made under the uniform efficiency rating system. An appeal 
to a board of review under section 9 of the Classification Act 
of 1923, as amended (5 U. S. C. 669), is the only method of 
challenging the merits of an efficiency rating under the 
uniform system. 476. 

Peacetime veterans. 

A “peacetime veteran” who does not come within the 
terms of section 2 of the Veterans’ Preference Act of 1944 (58 
Stat. 387) is not entitled to rights under section 14 of that 
act. The saving clause in section 18 of the statute preserves 
only previously existing rights for persons not included within 
the groups specified in section 2. 425. 
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VETERANS— Continued. 
Recalling and amending certificates of eligibles. 

The Veterans’ Preference Act of 1944 (5 U. S. C. 851-869) 
does not mandatorily require the Civil Service Commission 
to recall and amend a certificate of eligibles for the purpose 
of adding the name of a veteran who became eligible, filed a 
delayed application, or did not establish his preference until 
after the certificate was issued. The matter is left to regula- 
tion by the Commission, but any such regulation must be 
reasonable. 556. 

There appears to be no reason for regarding as unreason- 
able the practice of the Commission under which a certificate 
of eligibles for appointment to a postmaster position is re- 
garded as subject to recall only if no selection has been re- 
ported by the Postmaster General or if a selection previously 
made is revoked. 6556. 

However, when the Postmaster General has made his 
recommendation to the President, or has made an appoint- 
ment (in cases in which the appointing power is vested in the 
Postmaster General), the matter may be regarded as beyond 
the power of the Commission to affect by any attempted 
recalling from the Postmaster General of the list of eligibles 
from which the name of the individual so recommended or 
appointed was taken. 556. 

Unclassified service; special plans. 

The Civil Service Commission is authorized to include in 
the proposed regulations a provision that any department or 
agency may submit to the Commission a system for making 
appointments which will result in the granting of preference 
to veterans equivalent to that provided in the statute but 
which does not conform to all of the procedural requirements 
set forth in the proposed regulations. 347. 

A plan which accorded to veterans a measure of preference 
not less than that provided by the statute (58 Stat. 387) 
would not be subject to objection merely because it involved 
a procedure different from that prescribed by the regulations 
for ordinary application. 9347. 

‘‘Unmarried widows.’’ 

The term ‘“‘unmarried widows,’ as used in section 2 of the 
Veterans’ Preference Act of June 27, 1944 (58 Stat. 387), 
must be interpreted as including only those widows who have 
not remarried. $391. 

The Congress is chargeable with knowledge that the word 
“widow,” as used in the prior law, had been interpreted as 
including certain remarried widows (a construction that was, 
at least, doubtful), and also must be presumed to have 
intended that the added word, ‘“‘unmarried,” be given some | 
effect. 391. 
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Waiver of pk;sical requirements. 


VETO. 


The Veterans’ Preference Act of 1944 does not authorize 
the Civil Service Commission to prescribe physical qualifica- 
tions for appointment to the Metropolitan Police and Fire 
Departments. That authority, and the authority to waive 
physical requirements in behalf of persons entitled to Veter- 
ans’ preference, are vested in the Commissioners of the Dis- 
trict of Columbia. 454. 

The Civil Service Commission is authorized to prescribe 
physical qualifications for appointment to the United States 
Park Police. 454. 

Under the Veterans’ Preference Act of 1944, the agency 
that is authorized to prescribe physical qualifications for 
positions subject to the act must waive age, height, and 
weight requirements on a general basis, with such waivers 
being made applicable to all preference eligibles. Waivers 


_ of other physical requirements must be made in individual 


cases after consideration of the particular physical deficiency 
involved. 454. 


Pocket veto. *Constitutional Law. 274. 


VOUCHERS. 
Bond for officer certifying. *Officers. 284. 


WAR. 


Contracts, Procurements, Requisitions. 


Assignment of claims. *Claims. 269. 

Automobile tires. *Requisitions. 240. 

Contract Settlement Act. *Contracts. 328, 357. 
Error in administrative determination. *Contracts. 225. 
Foreign ports. *Contracts. 267. 

Foreign theaters. *Contracts. *Requisitions. 250. 
Guaranteeing loans to contractors. *Contracts. 304. 
Importations duty free. *Customs Laws. 288. 
Manufacture of war material. *Prisons. 202, 207. 
Property of French nationals. *Requisitions. 101. 
Redelegation of authority. *Contracts. 225. 


Lend-Lease, Reciprocal Aid. 


Military secrets. *Confidential Information. 247. 
Training British airmen. *Lend-Lease Act. 58. 
Vessels stricken from Navy Register. *Navy. 486. 


Miscellaneous 


Coast Guard, transfer to Navy. *Coast Guard. $2. 
Donation of services. *Compensation. 265. 

Enemy property, waiver of royalties. *Patents. 338. 
Expatriation, foreign military service. *Citizenship. 558. 
Exportation of military equipment. *Exportation. 42. 
Importations duty free. *Customs Laws. 288. 
International military tribunal. *Courts. 423. 
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Labor Disputes Act. *Labor Disputes. 278, 306, 312, 500. 
Land acquired for defense, relocation of occupants. *Emergency 
Relief Appropriations. 198. 
Load Line Convention no longer binding. *Treaties. 119. 
Neutrality Act. *Neutrality. 29, 180, 1365. 
Rationing boards, employees. *Compensation. 191. 
Sales to Filipinos. *Enemy Property. 4982. 
Spy. Jurisdiction to try. *Courts-Martial. 561. 
Statutes, termination. *Constitutional Law. 421. 
Surplus property, disposal. *Surplus Property. 473. 


Production, Transportation, Distribution. 


Guaranteeing loans to contractors. *Contracts. $04. 
Licensing silver. *Silver. 171. 

Pooling of traffic. *Carriers. 162. | 
Rationing boards, employees. *Compensation. 191. 
Subsidies, canners of tomato juice. *Subsidies. 221. 
Subsidies, producers of commodities. *Subsidies. 244. 


Protection and benefits to servicemen. 


Compensation from private sources. ‘*Officers. 188. 
Discharges, correction of records. *Records. 504. 
Insurance, lien for premiums. *Insurance. 9562. 
Insurance, Philippine forces. *Insurance. 185. 
Men missing or captured. *Compensation. 281. 
Reemployment rights. See Veterans. 

*Soldiers’ and Sailors’ Civil Relief Act. 97. 
Veterans’ preference. See Veterans. 


WAR RISK INSURANCE. " 
Lien for unpaid premiums. *Insurance. 9562. 


WORDS AND PHRASES. 

‘‘Aliened, sold, or conveyed’’ in section 4861 R. S. includes “‘lease.”’ 
157. 

‘‘American citizens,’’ as used in Trading with the Enemy Act 
(50 U. S. C. App. 616), does not include Filipinos. 4382. 

‘‘Any other claim under a terminated war contract’’ in the Con- 
tract Settlement Act of 1944 (58 Stat. 649) includes all claims 
and precludes any distinction between claims asserted because 
of termination of the contract and those asserted because of 
performance under it. 9328. 

‘‘Clerk.’’ See “Officer or clerk.” 294. 

‘‘Compensation’’ as used in section 3 (f) of the Selective Training 
and Service Act of 1940 (54 Stat. 885) is broad enough to include 
a partner’s share in the partnership profits derived from services 
performed by the other partners while he is absent on duty in 
the armed forces. 188. 
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WORDS AND PHRASES—Continued. 

‘‘Department’’ when used in a statute is not necessarily to be 
understood as including only the “executive departments’’ 
denominated as such in the Revised Statutes. 294. 

‘‘Designee’’ in Federal Tort Claims Act (60 Stat. 842) does not 
contemplate a single individual. 508. 

‘‘Employee’’ held not to include members of the armed forces. 
103. 

‘‘Exclusive right’’ in Civil Aeronautics Act of 1938 (49 U. S. C. 
453) is clearly applicable to any right for the use of a landing 
area or an airport in civil aeronautics which is exclusive in char- 
acter. 71. 

‘‘Financing institution’’ includes insurance company. 269. 

‘‘Foreign country’’ in Tariff Act of 1930 (19 U. S. C. 1306 (a)) is 
used primarily in a geographical rather than a political sense. 
56. 

‘‘Lands, easements and rights-of-way,’’ used in legislation relating 
to flood control, have long been interpreted as authorizing the 
acquisition of lands subject to reservations of rights-of-way, 
timber, minerals and easements. 491. 

‘‘Majority’’ in Railway Labor Act (45 U.S. C. 152) means majority 
of votes cast. 541. 

‘‘Officer’’ when used in a statute is not to be given a narrow 
meaning if it is apparent that this would not accord with the 
intention of Congress. 294. | 

‘‘Officer certifying a voucher’’ in the act of December 29, 1941 
(55 Stat. 875), includes the head of a department, etc. 284. 

‘‘Officer or clerk’’ in section 113 of the Criminal Code is a come 
prehensive term. 294. 

‘‘Officer or employee’’ held not to include members of the armed 


forces. 103. 
‘‘Principal office’’ not synonymous with principal place of business. 
115. 


‘*Producers’’ in section 302 (c) of the Emergency Price Control 
Act of 1942 (56 Stat. 23) includes persons, corporations, partner- 
ships and other business organizations rendering services with 
respect to strategic or critical materials. 244. 

‘‘Public project’’ financed by voluntary payments of abutting 
property owners. 1. 

‘*Renewal or adjustment”’ of existing indebtedness under Neutral- 
ity Act of 1939 (54 Stat. 4) includes the issuance of bonds by A 
in exchange for bonds not issued by A but which A is obligated 
to pay. 1365. 

‘‘Representative of the employees of a war contractor’’ in War 
Labor Disputes Act (57 Stat. 163) means the representative of 
any group of employees. 278. 

‘‘Rural rehabilitation’’ includes a program for financing the relo- 
cation of poor families, turned off their farms as a consequence 
of the defense program. 198. 
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WORDS AND PHRASES—Continued. 

‘Sale foreign’’ in Merchant Marine Act, 1920 (46 U. 8. C. 883), 
included abandonment of a vessel to a foreign insurer. 342. 
‘‘Temporary position’’ under Selective Training and Service Act 
of 1940 (54 Stat. 890) includes positions which are ‘‘temporary 
for the duration of the emergency.” It does not include posi- 

tions held by indefinite appointments. 152. 

Cf. later opinion. 440. 

‘*Town’’ in the act of June 25, 1938 (52 Stat. 1076), prescribing 
residence requirements for postmasters, does not include a town 
of the New England type having two or more villages or com- 
munities, each with its own post office. 407. 

‘United Kingdom”’ as used in proclamation under Neutrality Act 
of 1939 (54 Stat. 4) is properly to be construed as including only 
England, Wales, Scotland, and Northern Ireland, and not the 
overseas territories and possessions of the British Empire. 130. 

‘‘United States’’ in section 3 of the Interstate Commerce Act (49 
U. 8S. C. 3) includes private companies exclusively engaged in 
performing Government cost-plus-a-fixed-fee contracts. 353. 

‘‘United States’’ does not necessarily include Canal Zone. 42. 

‘‘Unmarried widows’’ in Veterans’ Preference Act (58 Stat. 387) 


includes only those widows who have not remarried. 391, 
‘*Widow.’’ See “Unmarried widows.” 391. 


Notre.—The asterisk (*) means See, indicating where the opinion is digested, e. g.— 
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This means that the opinion is digested herein under ‘‘Insurance’’ and that the text of the 
opinion appears at page 562. 
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